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Abstract
Introduced in New South Wales in 2010, Intensive Correction Orders (ICOs) were presented
as a new rehabilitative, community-based alternative for offenders sentenced to less than 2
years imprisonment. ICOs were meant to be widely available, providing a means of dealing
with offenders criminogenic issues such as drug use and mental health; however, later evidence
found that their uptake had been limited and Indigenous offenders were underrepresented on
the order. Arguably, this lack of success for the Indigenous community stems from an early
absence of consultation and input from Indigenous leaders and groups during the development
of ICOs - resulting in a sentencing option that is excluding Indigenous offenders and failing to
meet their needs. This thesis will discuss a study that examined how ICOs are currently
impacting Indigenous offenders and will explore the findings of over 50 interviews undertaken
with a variety of affected Indigenous offenders (both in the community and in custody), as well
as a range of other stakeholders in the New South Wales justice system. The study covers a
diversity of perspectives including interviewees from both urban and regional/remote locations,
as well as offenders of different gender and age groups. Beyond examining where ICOs have
struggled to meet the needs of these offenders, potential areas of reform that have emerged
from this study will also be identified that may promote greater accessibility and success for
Indigenous offenders on community-based orders in the future.
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CHAPTER 1: INDIGENOUS OFFENDERS AND NSW
INTENSIVE CORRECTION ORDERS
INTRODUCTION
The continuing overrepresentation of Indigenous 1 prisoners in custody 2 has made the
accessibility and usability of community-based custodial alternatives for these offenders vital.
Without these options providing pathways out of incarceration, Indigenous offenders will be
caught within a continuing cycle of imprisonment that has a number of complex, flow oneffects for individuals, families and the wider Indigenous and non-Indigenous communities. 3

The term ‘Indigenous’ will be used to refer to both Australian Aboriginal and Torres Strait Islander persons
throughout this thesis. I acknowledge that these are distinct cultural and geographically separated peoples.
However, for inclusivity and readability across this thesis, I have chosen to largely utilize the term ‘Indigenous’.
I recognize that for some Aboriginal and Torres Strait Islander People this is not the preferred term, as many
would prefer to be recognized as ‘Aboriginal’, or ‘Torres Strait Islander’ or by their particular Tribal group, such
as ‘Wiradjuri’ or the area they come from, such as ‘Murri’. However, as it was not always possible to ascertain
the correct term for each individual within this research (as many of participants were in prison, and did not know
their Tribe or history – or simply recognized themselves as Aboriginal or Indigenous - or came from a multitude
of different groups) it seemed appropriate to use an inclusive term, that would not exclude offenders, especially
those who had largely lost their cultural connection through colonizing processes and government practices. This
therefore, made the singular term ‘Aboriginal’ inappropriate, as some offenders also may have had Torres Strait
Islander background as well. The term ‘Indigenous’ is also widely used across social, legal and criminological
research, from which this thesis draws heavily. As the term Indigenous is used within other jurisdictions (most
notably in Canada) to refer to their First Nations People, all references specifying other non-Australian Indigenous
groups will be clarified with their jurisdictional references. For further discussion on appropriate terms, see
Common
Ground
First
Nations,
Aboriginal,
Indigenous
or
First
Nations?
<https://www.commonground.org.au/learn/aboriginal-or-indigenous >; ACTCOSS, Preferences in terminology
when referring to Aboriginal and/or Torres Strait Islander Peoples Gulanga Program
<https://www.actcoss.org.au/sites/default/files/public/publications/gulanga-good-practice-guide-preferencesterminology-referring-to-aboriginal-torres-strait-islander-peoples.pdf>; Jens Korff, How to name Aboriginal
People? Creative Spirits <https://www.creativespirits.info/aboriginalculture/people/how-to-name-aboriginalpeople>.
2
Australian Bureau of Statistics, 4512.0 - Corrective Services, Australia, March quarter 2019 Australian Bureau
of Statistics <https://www.abs.gov.au/ausstats/abs@.nsf/mf/4512.0>.
3
Chris Cunneen et al, Penal Culture and Hyperincarceration: The Revival of the Prison (Routledge, 2013); Chris
Cunneen, 'Punishment: two decades of penal expansionism and its effects on Indigenous imprisonment' (2011)
15(1) Australian Indigenous Law Review 8-171; Chris Cunneen and Juan Tauri, Indigenous Criminology (Policy
Press, 2016); Harry Blagg, Crime, aboriginality and the decolonisation of justice (Hawkins Press, 2008).
1
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In 2010, legislation was passed in New South Wales (NSW) that replaced periodic detention
with a new criminal sentencing option called an ‘Intensive Correction Order’ (the ‘ICO’). 4
Despite being termed a ‘custodial’ sentence, the ICO allowed offenders to serve their sentence
within the community, under strict supervision from Community Corrections (a branch of
NSW Corrective Services) and in compliance with a number of mandatory conditions. The
NSW Sentencing Council referred to this new sentencing option as being ‘particularly
appropriate for Indigenous offenders, being one that could be of positive assistance in reducing
their unduly high rates of incarceration and recidivism’. 5 But was this really the case? After
the implementation of the order, early investigations indicated that Indigenous offenders were
not receiving ICOs at the same rate as non-Indigenous offenders. 6 Anecdotal evidence from
stakeholders and service providers linked this underrepresentation to stringent ‘suitability’
requirements and unrealistic compliance expectations of Community Corrections. 7 However;
beyond this, little research has considered Indigenous offenders’ interactions with the ICO and
no published research has specifically engaged the voices of Indigenous offenders to reveal
how they experience the order.

This thesis was developed to address this gap in the knowledge, by presenting the voices of
both Indigenous offenders with ICO experiences, and the Indigenous and non-Indigenous
justice stakeholders who work with these individuals. The thesis reveals the complex
intersection that occurs between these offenders’ needs and the legislative framework of the
ICO. In doing so, it highlights a greater number of issues that can impact upon Indigenous
offenders' engagement with community-based custodial sentences and questions the impact

Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders) 2010 (NSW).
NSW Sentencing Council, 'Review of Periodic Detention' (NSW Sentencing Council, 2007), 195.
6
Clare Ringland, 'Intensive correction orders vs other penalties: offender profiles' (2012)(163) Crime and Justice
Bulletin 1-16, 2.
7
Aboriginal Legal Service (NSW/ACT) Limited, Submission to New South Wales Law Reform Commission,
Commission's Review of the Crimes (Sentencing Procedure Act 1999 (NSW), 24 January 2013.
4
5
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that consultation, or lack thereof, during policy development can have on Indigenous offenders’
success with community-based, custodial orders.

I

FOCUS OF THE RESEARCH – RESEARCH QUESTIONS

In exploring how ICOs affect Indigenous offenders from their own perspectives and
questioning the role that policy development may have played in these outcomes, this research
utilised two primary research questions:
1.

Are the sentencing needs of Indigenous offenders in NSW sufficiently reflected in
the manner in which the ICO reforms were initiated and are now being implemented?

2.

How do Indigenous offenders experience ICOs in NSW and how do their experiences
differ according to age, gender and geography?

When assessing the effectiveness of non-custodial sentencing options, it has been suggested
that a better approach to measuring equitable outcomes for Indigenous populations is not
simply to find the number of persons on such an order, but to try and capture the availability
and use of the mechanism, including how it serves community-wide interests. 8 These research
questions reflected such an approach.

II

ORIGIN OF THE RESEARCH PROJECT

From 2012 – 2014, during the final years of my undergraduate law degree at the University of
Wollongong, I took the opportunity to volunteer with the local Aboriginal Legal Service
NSW/ACT Ltd office (the ‘ALS’). During this time, I directly assisted in the preparation of a
number of matters, from minor offences to complex cases, including homicide. In doing so, I
had the opportunity to meet many ALS clients and learned not just about their cases, but also

Matthew Willis, 'Indicators used internationally to measure Indigenous justice outcomes' (2010)(Brief 8)
Indigenous Justice Clearinghouse 1-8, 4.

8
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their lives, relationships, families, addiction issues, prior traumas and histories of interaction
with the police and court systems. Through this, I came to understand the complexity of issues
affecting Indigenous offenders involved in the criminal justice system in NSW and how these
could often be linked to Australia’s colonial policies, which historically aimed to control the
lives of Indigenous people. 9

It was also during this time volunteering that the potential concerns surrounding the
accessibility of the ICO for Indigenous offenders were brought to my attention. In a
conversation at Wollongong Court in 2012, an ALS lawyer mentioned to me that one of the
biggest barriers to justice they perceived for ALS clients was the recent replacement of periodic
detention with the ICO two years prior. The lawyer expressed their belief that ALS clients used
to be able to access periodic detention quite easily and it provided a good alternative to fulltime custody. However, since this option was replaced, they felt clients were more likely to end
up in full-time imprisonment as they were generally found ‘unsuitable’ for an ICO. They also
raised concerns about the lack of non-parole period on ICOs, noting that even if a client was
given an ICO, they were rarely better off, as they usually breached early on, thus setting
themselves up for a longer custodial term than if they had gone to prison in the first place. I
was troubled by this claim, given that the ICO – a rehabilitative, community-based form of
imprisonment – seemed like such a valuable opportunity for the over-incarcerated Indigenous
population. When further discussions with other ALS staff only reinforced these views, my
concern grew. Was it possible that this ‘rehabilitative’ option - aimed at keeping people in the

Thalia Anthony, 'The punitive turn in post-colonial sentencing and the judicial will to civilise' (2011) 19(2)
Waikato Law Review: Taumauri 66-85; Thalia Anthony, ‘“They were treating me like a dog”: The Colonial
Continuum of State Harms Against Indigenous Children in the Nothern Territory, Australia’ (2018) 7(2) State
Crime 251-278; Juan Marcellus Tauri and Ngati Porou, 'Criminal Justice in Contemporary Settler Colonialism:
Tauri' (2014) 8(1) African Journal of Criminology & Justice Studies 20-37.
9
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community – was being denied to Indigenous offenders at a higher rate? Or was it potentially
funnelling them into longer periods of imprisonment?

These questions remained with me until I had the opportunity to start a PhD in mid-2015. When
that opportunity arose, I presented a proposal with research questions very similar to those
outlined earlier. As will be illustrated further (in Chapter 4) prior to finalising this project’s
focus, I embarked on a consultation process that involved talking to Indigenous Elders in the
local region, and discussing the potential research design and my role within it, as a nonIndigenous researcher. This process ensured that I was appropriately and ethically situated and
able to support the decolonising element of the research through implementing some of their
ideas and research design suggestions. 10

III
A

THE INTENSIVE CORRECTION ORDER (2010-2018)
More Recent Changes to the ICO Legislative Framework

On the 24th of September 2018, significant reforms were made to the NSW sentencing scheme
resulting in substantial changes to the framework of the ICO. However, this new framework
was not the subject of this research, as it did not exist for the majority of the period of doctoral
study. The similarities and differences between the old and new ICO are examined briefly in
Chapter 8, where the findings of this thesis are considered in light of the new scheme.

Further details relating to the decolonising methodological approach engaged in this study are outlined in
Chapter 4.

10
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B

The Original ICO Legislative Framework (2010-2018)

This research focussed on the original ICO legislative framework (2010-2018). 11 This is the
version of ICO that existed (with only minor amendments) within the Crimes (Sentencing
Procedure) Act 1999 between the 1st of October, 2010, until the 23rd of September, 2018. The
ICO framework was based on the original policy reform that took place from 2007-2010. 12
This framework was largely made up of the following sections of legislation:
•

Crimes (Sentencing Procedure) Act 1999 (NSW), Part 5

•

Crimes (Sentencing Procedure) Regulation 2010 (NSW), Part 3

•

Crimes (Administration of Sentences) Act 1999 (NSW), Part 3

•

Crimes (Administration of Sentences) Regulation 2014 (NSW), Part 10

Despite taking place outside of a custodial setting, ICOs were originally referred to in the
Crimes (Sentencing Procedure) Act 1999 as being within the group of custodial sentences. An
ICO could only be made if the sentencing court had already made the decision that no penalty
other than imprisonment was appropriate, 13 and had chosen to sentence the offender to a period
of imprisonment, of no more than two years. 14 As a result, it was classed as a ‘custodial’
sentence. Also, within this class were the sentences of home detention, compulsory drug
treatment and imprisonment. 15 Breaching an ICO could result in a period of full-time
imprisonment, so there was a reasonable custodial threat for the offender for the duration of
the order. In practice, ICOs were to some degree similar to community service orders 16 through

All references to the ICO legislation and different sections/regulations throughout this thesis will be referring
explicitly to framework from this time period – which has now been largely altered. As such, the sections referred
to are historical and will not be accurate to the current presentation of the legislation. The exception to this is in
Chapter 8, wherein the new legislative provisions are discussed and referred to, and all references to the historical
ICOs provisions have been identified by placing the term ‘repealed’ within their reference, for clarity.
12
This reform process is articulated in Chapter 4.
13
Crimes (Sentencing Procedure) Act 1999 (NSW) s 5(1).
14
Ibid s 7(1). Later decisions also recognised that a court could not manipulate pre-sentence custody to bring the
ICO within the jurisdictional ceiling of length, see R v West [2014] NSWCCA 250.
15
Crimes (Sentencing Procedure) Act 1999 (NSW) pt 2 div 2.
16
Ibid s 8.
11
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their compulsory community work service work component; however, they were much stricter
in their number of mandatory conditions, reporting requirements and breach consequences.

ICOs were (and continue to be) unavailable to offenders under the age of 18. 17 There were also
several other restrictions to eligibility, including that ICOs were not available for certain
prescribed offences (largely sexual offences) 18 and may not have been made available to
offenders living outside a 200km radius of large towns. 19 Early evidence on ICO usage from
legal service providers such as the ALS indicated that these geographical restrictions put
Indigenous offenders at a disadvantage, as many lived in communities beyond this radius. 20

ICOs could only be ordered if the offender had been assessed as suitable through a Community
Corrections Assessment Report and if the court considered it suitable in ‘all circumstances’ to
make the ICO. 21 If the Community Corrections officer conducting the assessment found the
offender unsuitable within the assessment report, the sentencing court was prevented from
making the order. 22 However, if the assessment report was positive, the sentencing court still
had the power to withhold the ICO. 23 Aspects that were examined in the assessment report 24
were very broad and included: past criminal record and risk of reoffending, risk of domestic
violence, security of residence, employment, willingness of co-habitants to live in conformity

Ibid s 67(1)(a).
Ibid s 66.
19
Office of the Attorney General and Minister of Justice, 'An Intensive Corrections order for NSW: Consultation
Paper' (Consultation Paper, NSW Government, 2008) 1, 7.
20
Aboriginal Legal Service (NSW/ACT) Limited, Submission to New South Wales Law Reform Commission,
Commission's Review of the Crimes (Sentencing Procedure Act 1999 (NSW), 24 January 2013, above n 7, 2.
21
Crimes (Sentencing Procedure) Act 1999 (NSW), s 67(1)(c). It is not clear what is meant ‘in all circumstances’
but this section appeared to confer a degree of discretion on the Magistrate/Judge to take into account wider issues
with the individual serving their sentence in the community, beyond those listed in the assessment report.
22
Ibid s 67(4).
23
R v Zreika (2012 ) 223 A Crim R 460, [67]. This case found that a court may form the view after the production
of an assessment report that an ICO is not appropriate if it appears that the offender will be unable to comply with
any of the conditions, or is likely to breach the conditions.
24
Crimes (Sentencing Procedure) Regulation 2010 (NSW) reg 14.
17
18

16

with the ICO, risk of harm to others, drug or alcohol use or dependency, physical or mental
health conditions, risk of self-harm, risk to children, homelessness, factors associated with the
offending, resource availability to address offending behaviours and any administration issues
that might arise due to the imposition of an ICO. 25 The strict nature of these suitability
requirements were questioned by some within early years of the ICO’s implementation, as the
ALS argued that many of its Indigenous clients simply had ‘no realistic prospect of being found
suitable’. 26 A 2013 study of the ICO suitability outcomes found that just over half (55 per cent)
of the 2389 suitability assessments linked to a court appearance in NSW (between 1 October
2010 and 30 September 2012) resulted in an ICO being imposed by the court, however the
success rate of Indigenous offenders was not noted. 27

If an offender was assessed as suitable then the sentencing court could impose an ICO of no
more than two years total duration. 28 This order would automatically enforce a set of 18
mandatory conditions on the offender. 29 The sentencing court could also impose a series of
additional conditions, 30 including those specifically outlined in the regulation or any others that
they deemed appropriate. 31 The mandatory and potential additional conditions are laid out in
Table 1.1 (below).

Ibid s 14.
Aboriginal Legal Service (NSW/ACT) Limited, Submission to New South Wales Law Reform Commission,
Commission's Review of the Crimes (Sentencing Procedure Act 1999 (NSW), 24 January 2013, above n 7, 2.
27
Clare Ringland, 'Sentencing outcomes for those assessed for intensive correction order suitability' (2013)(86)
Crime and Justice Statistics 1-4.
28
Crimes (Sentencing Procedure) Act 1999 (NSW) s 68(1).
29
Crimes (Administration of Sentences) Regulation 2014 (NSW) reg 186.
30
Ibid reg 187.
31
Crimes (Administration of Sentences) Act 1999 (NSW) s 81.
25
26

17

Table 1.1

ICO Mandatory and Additional Conditions (2010-2018)

ICO Mandatory Conditions

ICO Additional Conditions

a)

a)

Maintaining good behaviour and not reoffending

Accept supervisor

b) Reporting to a fixed location

directions in terms of

c)

gaining/maintaining

Residing at an approved address

d) No interstate traveling without permission
e)

No international traveling without permission

f)

Receiving ICO supervisor at home

employment
b) Authorise contact between
supervisor and employer

g) Allowing the supervisor access to medical records

c)

Comply with supervisor

h) Submitting to searches of places or things

directions as to

i)

Not using, obtaining or abusing prohibited drugs

employment that may be

j)

Submitting to drug/alcohol testing and/or urinalysis

engaged in
d) Not associate with

k) Not possessing firearms of offensive weapons
l)

specified persons or

Submitting to any surveillance or monitoring

m) Not tampering with monitoring equipment

persons of a specified

n) Complying with any curfew restrictions

description

o) Undertaking a minimum of 32 hours community service per month

e)

Not consume alcohol

p) Engaging in activities to address offending

f)

Not got to specified places

q) Complying with reasonable directions of the supervisor

or places of a specified

r)

kind

Submitting to work-related medical examinations

If the offender failed to comply with these conditions, then the breach was referred to the
Corrective Services Commissioner, who could choose to ignore the breach, issue a warning,
impose more stringent conditions or refer the offender to the State Parole Authority. 32 In 2013,
the breach system changed, so Community Correction officers could now refer breaches
directly to the State Parole Authority without referring them first to the Corrective Services
Commissioner. 33 When a breach was referred to the State Parole Authority they had increased
powers, 34 including being able to order up to seven days home detention or alternatively to
revoke the ICO which would result in the offender serving the remainder of the sentence in full

Ibid s 89.
Little information has been provided as to why this change was made, although the NSW Sentencing Council’s
review of ICOs appears to indicate that the change provided more discretion for Community Correction officers
in breaching/not breaching offenders for failing to complete community service hours. See NSW Sentencing
Council, Current Projects, Review of Intensive Correction Orders, NSW Government (2016), 20.
34
Crimes (Administration of Sentences) Act 1999 (NSW) s 90.
32
33
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time custody 35 unless the order was approved for reinstatement. 36 Early anecdotal evidence
from community legal service providers indicated that ICO revocations for minor breaches
were common and reinstatements after revocation were rare. 37

When introduced in 2010, Community Corrections utilised a ‘level’ system to supervise
offenders on ICOs. There were four levels of ICO supervision through which offenders could
be ‘progressed or regressed’ based on their conduct. These levels are outlined in Table 1.2.
Offenders could be commenced on Level 1 or 2. 38 This approach was changed in April 2013,
from which point a standard service delivery model was adopted for all supervised orders,
where supervision and intensity were determined by the offender’s risks and needs. 39 All
offender participants in this study were subject to the post-2013 standard service delivery
model.

Table 1.2

Table of ICO levels of supervision and conditions 40

Level 1
•

Curfew

•

Electronic
monitoring

•

Level 2
•
•

Level 3

Level 4

Discretionary

•

No curfew

•

No curfew

curfew

•

No electronic

•

No electronic

Discretionary

monitoring

monitoring

Minimum face-to-

electronic

face contact with

monitoring

face contact with

face contact with

Minimum face-to-

supervisor on

supervisor on 6-

face contact with

monthly basis.

weekly basis.

supervisor on
weekly basis.

•

•

Minimum face-to-

•

Minimum face-to-

supervisor on
fortnightly basis.

Ibid s 163.
Ibid s 165.
37
Legal Aid New South Wales, Submission to NSW Sentencing Council, The operation and use of Intensive
Correction Orders (ICOs), January 2012, 1.
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19.
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40
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As previously mentioned, the sentencing court could not set a non-parole period for ICOs. 41
The effect was that if an offender had their ICO permanently revoked, then they would spend
the entire length of the order in full-time custody. This created the potential for longer periods
of incarceration for offenders who breached early into their ICOs, than for offenders initially
sentenced to imprisonment. This is because sentences of imprisonment require the sentencing
court to set a non-parole period, which is often as long as a quarter of the entire sentence. 42

This outlines the majority of the primary features of the ICO legislative framework from 2010
to 2018.

C

ICO Case Law

Though there are limited reported cases involving ICOs (as they are primarily granted at the
Local Court or District Court level and remain unreported), some case law has developed. For
example, it was unclear in the early years of the ICOs adoption, whether or not offenders who
did not present with any specific rehabilitative needs would be granted an ICO. 43 Early-on, the
case of R v Boughen 44 had raised the possibility that ICOs were ‘inappropriate’ in cases of
white collar crime (tax fraud) where there was ‘minimal prospect of the respondent reoffending’. 45 This question was later settled in the case of R v Pogson; R v Lapham; R v
Martin. 46 This case involved Mr Pogson and his co-accused being charged for ‘white collar’
offences in the District Court. Mr Pogson and the other respondents had pled guilty to
knowingly making (and concurring to make) a false or misleading document lodged with the
Australian Securities Investment Commission, contrary to section 1308(2) of the Corporations
Crimes (Sentencing Procedure) Act 1999 (NSW) s 7(2).
Ibid 44.
43
R v Boughen [2012] NSWCCA 17; 215 A Crim R 476; Whelan v R [2012] NSWCCA 147.
44
R v Boughen [2012] NSWCCA 17; 215 A Crim R 476.
45
Ibid, Simpson J at [110] – [111].
46
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Act 2001 (Cth). 47 Each offender was given an ICO, however the Director of Public Prosecutions
(the ‘DPP’) appealed on the basis that these sentences were manifestly inadequate and there
was no demonstrated need for rehabilitation. As a result, the NSW Court of Criminal Appeal
confirmed that ICOs were not restricted to any class of offender and therefore could be given
to offenders without identified rehabilitative needs. 48 However, some sentencing courts could
still find ICOs inappropriate in cases of white-collar crime where they found that such an order
would not provide for general deterrence based on the nature of the offending. 49

Further cases illustrated, that there remained some judicial uncertainty as to the nature and level
of punishment presented by the ICO, in the early years of its operation. In the case of R v
Tannous, 50 Basten JA noted that the sentencing court only had ‘very general’ 51 information
regarding the operation of the ICO. However, it was possible to ascertain the level of leniency
or harshness based on the conditions imposed in the particular case. 52 While the case law
provides no discussion of Indigenous offenders or issues regarding the Indigenous experience
of ICO, it does indicate that there has been some consideration of the rehabilitative versus
punitive nature of the ICO, and there remains questions as to underlying aims of the ICO at a
judicial level.

Since being introduced, a few publications have explored the efficacy and functionality of the
ICO and these will be explored in-depth in Part IV.

Corporations Act 2001 (Cth).
R v Pogson; R v Lapham; R v Martin [2012] 225 NSWCCA.
49
R v Glynatsis (2013) 230 A Crim R 99, [74].
50
R v Tannous (2012) 227 A Crim R 251.
51
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52
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IV

IDENTIFYING THE RESEARCH GAP – EXAMINING EXISTING
RESEARCH ON THE ICO

Though some studies and reviews were conducted on ICOs from 2010-2018, they made only
brief mention of Indigenous offenders. At the time of writing, no qualitative research had been
published into any offenders’ experiences of ICOs, let alone specifically focussing on
Indigenous offenders. This has resulted in a significant gap in the ICO literature – as while
suitability assessments, reoffending rates, and offender profiles have been considered – there
is little-to-no evidence of lived experiences of the order. Neither the experiences of Indigenous
offenders, nor the evidence of stakeholders directly involved with them, has been presented in
any peer-reviewed or published research. 53 This means that we do not actually know what
happens to Indigenous offenders when they engage with the ICO process. While we might be
able surmise the statistical rates at which Indigenous offenders receive ICOs, or the rates at
which they breach the orders, no qualitative research aimed to explore why this was the case.

Previous research has demonstrated that Indigenous offenders experience the justice system in
unique ways and continue to be affected by Australia’s colonial history and the discriminatory
historical practices of the justice system. 54 As such, their ICO experiences needed to be

At the time of editing this thesis - August, 2019.
Harry Blagg et al, Systemic Racism as a Factor in the Over-representation of Aboriginal People in the Victorian
Criminal Justice System, Equal Opportunity Commission (2005); Harry Blagg, Tamara Tulich and Zoe Bush,
'Indefinite Detention Meets Colonial Dispossession' (2017) 26(3) Social & Legal Studies 333-358; Blagg, above
n 3; Eileen Baldry and Chris Cunneen, 'Imprisoned Indigenous women and the shadow of colonial patriachy'
(2014) 47(2) Australian & New Zealand Journal of Criminology 276-298; Larissa Behrendt, Chris Cunneen and
Terri Libesman, Indigenous legal relations in Australia (Oxford University Press, 2009); Chris Cunneen,
'Changing the neo-colonial impacts of juvenile justice' (2008) 20(1) Current Issues in Criminal Justice 43-58;
Elliott Johnston, Royal Commission into Aboriginal Deaths in Custody, National Report, The Government of the
Commonwealth of Australia (1991).
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examined, to ensure that they were not being denied access to a custodial alternative, which
was arguably developed to provide rehabilitation to offenders with a variety of needs. 55

The following section will outline the existing research that was produced on ICOs from 2010
to 2018 – the period on which this thesis focusses. It will highlight what findings have been
made in relation to the operation of the ICO in NSW and especially how this relates to
Indigenous offenders, or offenders with similarly complex needs.

A

Research and Reports on ICOs (2010-2018)

The majority of the evidence-based research relating to ICOs has emerged from the NSW
Bureau of Crime Statistics and Research (BOCSAR) and reports by the NSW Law Reform
Commission and NSW Sentencing Council.

Since their implementation, several studies and reviews have found that Indigenous offenders
were underrepresented on ICOs, 56 and that the ICO was generally not given to those who could
benefit from it most. 57 Some reasons given for the Indigenous underrepresentation on ICOs,
were that Indigenous offenders lived in remote areas, were more likely to have longer prior
periods of imprisonment and that some ICO facilities could not be accessed by public
transport. 58 The geographical limits of the ICO were noted in several governmental studies and
reports, 59 as ICOs were found to be imposed more frequently in major cities and less commonly

The nature and development of the ICO is examined in-depth in Chapter 5. This document analysis includes an
examination of the intentions of policymakers creating the ICO, and whether it was intended to be rehabilitative
or punitive.
56
Ringland, above n 6; NSW Sentencing Council, above n 33, 15.
57
NSW Law Reform Commission, Report 139: Sentencing, NSW Law Reform Commission No 139 (2013) 195.
58
Ringland, above n 6.
59
Wang and Poynton, above n 40; NSW Sentencing Council, above n 33, vii; NSW Law Reform Commission,
above n 57, 203.
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in remote regions, 60 especially ‘Very Remote Australia’. 61 This had a discriminatory potential
for Indigenous offenders, who are statistically more likely to live in very remote regions. 62

The suitability assessment was also identified as a barrier for many offenders, with early studies
evidencing that only about half of those assessed (55%) were found suitable in the early years
of implementation, 63 with a slight increase (65.8%) in more recent times. 64 Those assessed as
unsuitable were then generally sentenced to a period of imprisonment (58%). 65 While most
suitability assessments did not provide any clear reason for negative findings, 66 where a reason
was provided, this was usually associated with alcohol or drug use, 67 although lack of
accommodation and poor medical/physical health have also been identified as negatively
affecting suitability assessments. 68 The mandatory community service requirement was also
identified as a ‘key barrier’ to ICO suitability, especially for those who had ‘cognitive
impairment, mental illness, substance dependency, homelessness or unstable housing’.69
Studies have shown those offenders who did receive an ICO (instead of a prison sentence),
tended to be younger, reside in major cities and less disadvantaged areas, have lower Level
Service Inventory-Revised (‘LSI-R’) risk ratings, have shorter criminal histories and no

NSW Sentencing Council, above n 33, vii.
Ibid 14.
62
The Australian Institution for Health and Welfare has noted in its research that ‘Most Indigenous Australians
live in non-remote areas (79% in 2011) rather than remote areas (21%). By comparison, 98% of non-Indigenous
Australians live in non-remote areas, while 2% live in remote areas.’ See Australian Institute of Health and
Welfare, 'The health and welfare of Australia’s Aboriginal and Torres Strait Islander peoples: 2015' (2017) The
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previous imprisonment, were less likely to have breaches of justice procedures and were more
likely to be convicted of fraud or driving under the influence. 70

When offenders did receive an ICO, results were mixed regarding reoffending rates after
completion, 71 and there was evidence that Indigenous offenders (especially males) tended to
have higher rates of reoffending, post-ICO, than the non-Indigenous community. Generally,
however, ICO reoffending rates overall, were found to be 11-31 per cent lower for offenders
who received an ICO compared to those who received a short (24 months or less) prison
sentence. 72

Upon reviewing early evidence of the ICOs impact, the NSW Law Reform Commission
recommended that ICOs (along with home detention and suspended sentences) be replaced
with a ‘Community Detention Order’ (CDO). If that recommendation was not followed, then
the NSW Law Reform Commission outlined five major recommendations. These included
making the ICO available state-wide, 73 repealing the majority of excluded offences clauses, 74
increasing the length to three years (two years in the Local Court) and allowing a non-parole
period to be set, 75 streamlining suitability assessments for home detention and ICOs 76 and
removing barriers to suitability. 77

Wang and Poynton, above n 40, 6-8.
While Ringland and Weatherburn did initially find lower rates of reoffending post-ICOs than post-periodic
detention or suspended sentences with supervision, matching offenders by other variables tended to diminish the
statistical significance of these findings. See Ringland and Weatherburn, above n 39.
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Two years after these recommendations were made, the NSW Sentencing Council was
statutorily required to review the ICO provisions. 78 Ultimately, the main concerns identified in
that report, were extremely similar to those of the NSW Law Reform Commission’s report,
being that ICOs remained underused and failed to target the offenders who could benefit from
them most. 79 The NSW Sentencing Council’s report 80 made minimal comment on ICOs
accessibility for Indigenous offenders. One brief section commented on ‘Indigenous status’ and
simply noted that in 2015, of the 1337 offenders who were issued an ICO as a principal penalty
in the higher and lower courts, 220 (17%) were Indigenous, 1073 (80%) were non-Indigenous,
and 44 (3%) were unknown. 81 The NSW Sentencing Council also noted that in 2015 there had
been a 10.5% reduction in the number of Indigenous offenders receiving ICOs from the
previous year.

In terms of the advantages of the ICO, the NSW Sentencing Council concluded that ICOs could
reduce costs, offending and incarceration rates. 82 The report contrasted the daily cost in 2015
of community-based correctional services ($23.83) 83 versus prison ($181.60). 84 The actual cost
of the ICO was not available, but was estimated to be significantly lower than the cost of
imprisonment. 85 The NSW Sentencing Council also noted that some community submissions
had identified other benefits of the ICO for offenders, including avoiding the contaminating
criminogenic effects of full-time imprisonment, 86 maintaining employment and contact with
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family, 87 maintaining community housing benefits and therefore avoiding homelessness, 88 and
benefitting the community through offender rehabilitation. 89 Only one submission was
acknowledged by the report to have raised the issue of barriers for Indigenous offenders and
called for greater Indigenous community consultation to ensure that ‘ICO provisions are
culturally appropriate, accessible and effective for Aboriginal offenders, their families and
surrounding communities’. 90 This submission (written by myself and Indigenous Elder – Aunty
Barbara Nicholson) was also cited in the report for raising the impeded access to ICOs for
Indigenous offenders, based on their higher rates of mental illness, trauma, drug and alcohol
issues and unstable or overcrowded housing. 91

As discussed earlier in this Chapter, significant changes were eventually made to the NSW
sentencing scheme in 2018 during the course of this research and these reflected many of the
recommendations made by the NSW Law Reform Commission in 2013. This included the
incorporation of a new ‘Community Correction Orders’ to replace home detention and
suspended sentences – however, ICOs were maintained as a separate and distinct sentencing
option.
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B

More Recent Use of ICOs as a Penalty Option in NSW

Having been in effect for nearly nine years (at the time of writing), the opportunity has arisen
to examine longer-term data on the use of ICOs as a penalty in NSW, and how often they are
imposed on Indigenous offenders. One of the most pertinent sources of statistics is the NSW
Criminal Courts data. 92 The following tables 93 outline how many ICOs were given to
Indigenous and non-Indigenous offenders for principal offences in NSW Local Criminal Courts
over the period of 2011-2014, and all NSW Courts from 2015-2017 94 (after the presentation of
BOCSAR data altered). 95 It also shows how many Indigenous and non-Indigenous offenders
were given a sentence of imprisonment in the same period.

As can be seen in Table 1.3, the number of ICOs being given out over 2011-2014 increased for
both Indigenous offenders and non-Indigenous offenders. While there was a steady incremental
rise for both groups, the Indigenous offenders did tend to receive slightly more ICOs than the
non-Indigenous offender group (in the region of 0.30%), with the widest gap between the
groups occurring in 2014.

See NSW Bureau of Crime Statistics and Research, 'New South Wales Criminal Courts Statistics 2014' (2015)
1-168; NSW Bureau of Crime Statistics and Research, 'New South Wales Criminal Court Statistics 2013' (2014);
NSW Bureau of Crime Statistics and Research, 'New South Wales Criminal Courts Statistics 2012' (2013); NSW
Bureau of Crime Statistics and Research, 'New South Wales Criminal Court Statistics 2015' (2016); NSW Bureau
of Crime Statistics and Research, 'New South Wales Criminal Court Statistics 2016' (2017); NSW Bureau of
Crime Statistics and Research, 'New South Wales Criminal Court Statistics 2017' (2018).
93
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Table 1.3

Number and percentage (%) of Indigenous vs non-Indigenous offenders to

receive sentences of an ICO or imprisonment from 2011-2014 for principal offences in NSW
Local Courts
Year

Number of
Indigenous
offenders
sentenced

2011

13672

2012

14151

2013

14869

2014

16047

Table 1.4

Number
and % of
ICO’s given
to
Indigenous
offenders
82
(0.59%)
146
(1.03%)
164
(1.10%)

Number and
% of
Indigenous
offenders
imprisoned

Number of
nonIndigenous
persons
sentenced

Number and
% of ICO’s
given to nonIndigenous
offenders

Number and
% of nonIndigenous
offenders
imprisoned

2609 (19.08%)

88497

2708 (19.13%)

82099

2888 (19.42%)

82504

445
(0.50%)
636
(0.77%)
716
(0.86%)

4200
(4.74%)
4193
(5.10%)
4515
(5.47%)

219
(1.36%)

2958 (18.43%)

85533

884
(1.03%)

4849
(5.66%)

Number and percentage (%) of Indigenous vs non-Indigenous offenders to

receive sentences of an ICO or imprisonment from 2015-2017 for principal offences in NSW
Local, District and Supreme Courts
Year

Number of
Indigenous
offenders
sentenced

Number
and % of
ICO’s given
to
Indigenous
offenders
220
(1.07%)

Number and
% of
Indigenous
offenders
imprisoned

Number of
nonIndigenous
persons
sentenced

2015

20515

2016
2017

Number
and % of
ICO’s given
to nonIndigenous
offenders
911
(1.03%)

Number and %
of nonIndigenous
offenders
imprisoned

4042
(19.7%)

88348

23562

311
(1.3%)

4612
(19.5%)

91659

935
(1.02%)

5493
(5.99%)

24350

345
(1.41%)

4828 (19.82%)

94051

1075
(1.14%)

5518
(5.86%)

5360
(6.06%)

It is important to recognise, however, that these results should not be interpreted as Indigenous
offenders receiving ICOs at a greater rate than non-Indigenous offenders, as these statistics are
greatly affected by the nature of the ICO. This order is considered a serious custodial sentence
and (as noted earlier) will only be imposed if the judicial officer has already decided that no
penalty other than a custodial sentence is appropriate. Therefore, whichever group has a higher
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rate of imprisonment, should arguably be getting considered for (and getting sentenced to)
ICOs at a higher rate, as judicial officers would be proportionally more often in a position to
consider an ICO as a custodial alternative. As Table 1.3 and Table 1.4 indicate, the Indigenous
offender group has a much higher rate of incarceration (approximately 18-19%) for a principal
offence than the non-Indigenous offender group (approximately 4-6%) and therefore, the
sentencing court would be more often in a position to consider Indigenous offenders for an
ICO, based on the seriousness of their offending. On face value, these figures implied that
Indigenous offenders should be being considered for ICOs at a rate between 3-4 times higher
than non-Indigenous offenders, as this is the rate at which they are more likely to be sentenced
to imprisonment. Yet they were only receiving ICOs at approximately 1.3 times the rate of nonIndigenous offenders. This represents a considerable underrepresentation of Indigenous
offenders on this custodial alternative, which has been recognised by several discussed
sources. 96 The 2017 statistics also indicate that this underrepresentation has not improved in
any substantial way since the NSW Sentencing Council’s 2015 report.

For those offenders who did receive an ICO in NSW, the average duration across the Local,
District and Supreme Courts in 2015 was 11.9 months. The most common offences for which
an ICO was imposed were acts intended to cause injury (31.8%), traffic and vehicle regulatory
offences (25.3%) and illicit drug offences (11.3%). 97 The overall BOCSAR NSW criminal
statistics do not indicate what the ‘successful completion rates’ for ICOs are in NSW, nor
whether the successful completion/discharge rate for Indigenous offenders is different to nonIndigenous offenders. However in the NSW Sentencing Council’s report, it indicated that in
2015, of the 2688 ICOs that were discharged, 1917 (71%) were discharged for successful

96
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completion, 717 (27%) were revoked and 54 (2%) were discharged for other reasons. 98 The
NSW Sentencing Council acknowledged that there had been a ‘downward trend’ in the number
of discharges for successful completion. 99 The most common conditions that were breached
(resulting in revocation), included the 32 hours of mandatory monthly community service
(24.5%), the good behaviour condition (23.1%) and compliance with reasonable directions of
the supervisor (22.5%). The lack of data or information relating to the success rates of
Indigenous offender’s ICO discharges, or the reasons why they (as opposed to non-Indigenous
offenders) may be unsuccessful, provides further relevance to this research.

V

SIGNIFICANCE AND CONTRIBUTION OF THE RESEARCH

Work such as this is of increasing importance in NSW, given the rising over-incarceration rates
of Indigenous people. 100 The need to provide accessible, effective alternatives to custody is
integral in stemming the flow of Indigenous people into custody. However, as the research
discussed above has indicated, the ICO may not be providing a usable and accessible
community-based sentencing option for these offenders. The underrepresentation of
Indigenous offenders on ICOs was recognised as early 2012. 101 At the time, it was noted that
if Indigenous offenders continued to be underrepresented then the reasons should be
investigated. 102 Given that this underrepresentation indeed continued, Indigenous offenders’
experiences needed to be investigated to determine what issues or barriers were arising for
them within the ICO’s framework, or resulted from the manner in which the order was
developed. To do so, this research incorporated the voices of Indigenous offenders and
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100
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stakeholders directly – a uniquely qualitative approach within the limited statistics-based
literature, and the first time that Indigenous voices have been specifically presented in relation
to the ICO and its operations. As such, this research provides a valuable insight into Indigenous
offenders’ experiences of the ICO – and ways in which these experiences, including
accessibility, can be improved upon in the future.

A secondary significance of this work lies in its economic potential. Lowering the number of
Indigenous people in custody is not just a significant ethical issue, but also has significant
economic implications regarding justice spending. As discussed earlier, the daily cost of an
offender being supervised by community-based correctional services 103 is far lower than the
daily cost of imprisonment 104. This means significant savings can be achieved by successfully
placing offenders on community-based sentences, as opposed to short prison sentences –
especially given the flow-on benefits of lowered reoffending rates. 105

VI

POSITIONING THE STUDENT RESEARCHER

There is a growing scholarship in Indigenous-focussed research, regarding the importance of
positioning the researcher. 106 Historically, research has been conducted in Indigenous
communities by non-Indigenous researchers at a great cost to those communities. 107 In
undertaking research on Indigenous offenders’ experiences of ICOs, I recognise that I am a
non-Indigenous researcher, engaging in research that focusses on members of NSW’s
Indigenous community. As such, I am cognizant of the fact that I need to continually reflect on

NSW Department of Justice, 'Community Corrections ', above n 83, 107.
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my own ‘whiteness’ 108 and the way that this could potentially reinforce colonial power
structures, prioritising Western ideas about ‘time, space and subjectivity’, 109 and the ‘reality’
of the world. 110 In order to combat this, I have employed throughout this research (and to the
best of my ability), a decolonising methodology, aimed at limiting the negative repercussions
of non-Indigenous research, through centring the research and its aims on the voices and wishes
of the Indigenous community. 111

In acknowledging that I am not Indigenous, I also recognise my own existing cultural heritage
and the way it may influence my understanding of this research and its findings. I am the
daughter of an English immigrant father and a first-generation Australian-born, Italian mother.
As a result of my mother’s background and the ongoing role played in my life by my Nonna
(‘grandmother) and Nonno (‘grandfather’), I was brought up with a strong connection to my
Italian culture. Within this culture we place a strong value on family, including maintaining
connections with extended family, both in our own country and overseas. Family events are
held in high-importance, and funerals hold extreme cultural significance and all immediate and
distant family are expected to attend. Elders are also held in high regard in the Italian
community and you are expected to greet each older relative with a kiss on each cheek as soon
as you arrive anywhere, or before you leave. You generally refer to all older female and male
relatives as ‘Zia’ (‘Aunty’) and Zio (‘Uncle’) as a sign of respect. Food also holds a key role
within the Italian migrant community, as different dishes provide a direct connection back to
Italy and link each generation with the previous generations. As I am taught to make different
dishes, my Nonna tells me the story of who taught her, linking me back to the generations of

Amy F. Quayle and Christopher C. Sonn, 'Explicating race privilege: examining symbolic barriers to
Aboriginal and non-indigenous partnership' (2013) 19(5) Social Identities 552-570.
109
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women before her. As a result of this cultural background, I feel that I have an inherent respect
for Indigenous culture and I recognise the significance that it can play in forming identity.

What my background does not me give insight into, however, is the effect that dispossession,
oppression and over two-hundred years of discriminatory policies and laws can have on a
community and on individuals. This is something that I remain keenly aware of, and I
understand that I, as a white individual, will not be able to fully recognise the complex, multilayered impacts that can result from racism and discrimination. In order to ensure that such
complexities are not lost in this research, I have provided as many direct quotes as possible, so
that participants can tell their own stories, on their own terms and within their own words. 112

VII CHAPTER OUTLINES
This thesis is made up of eight chapters, comprising of multiple parts. The first four chapters
lay out the structure of the thesis, including the introduction, literature, theoretical framework
and methodology, while the subsequent four chapters discuss the data, results and analyses that
have emerged. The content of each chapter is summarized briefly below:

Chapter 1: Indigenous Offenders and NSW Intensive Correction Orders
This chapter outlined the premise of this doctoral study. It introduced the ICO as a concept,
defined the research questions and situated the early development of those questions. This
chapter explored the field of knowledge in the research area and demonstrated how this thesis
fills a gap in current knowledge regarding Indigenous sentencing needs and the impact of ICOs.
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This approach is detailed further in Chapter 4.
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Chapter 2: Literature Review
The chapter explores the relationship between Indigenous Australians and criminal sentencing
more broadly, examining peak sentencing studies from across Australia. The chapter also
examines specific needs/issues that have been shown to impact Indigenous people and
offenders, both generally, and in relation to age, gender and geography specifically.

Chapter 3: Theoretical Perspectives
This chapter summarises the theoretical frameworks which inform this thesis and its findings.
It discusses Critical Race and Whiteness theories, Postcolonial and Settler-Colonial theories,
Intersectional Race and Gender theories, and Focal Concerns Perspective. The development of
these theories will be discussed, in conjunction with their relevance to the research.

Chapter 4: Methodology
This chapter describes the methodology implemented in this research. This includes the ethical
research approaches that were adopted through a decolonising approach, and the two different
analyses that were undertaken - the ICO policy text analyses and the offender and stakeholder
interview analyses.

Chapter 5: Indigenous voice in the development of the ICO
This chapter explores a policy text analysis, focussed on the ICO’s original development. It
examines to what extent Indigenous needs and issues informed the development of the ICO,
and provides a contextual framework through which the lived experiences of Indigenous
offenders engaging in ICOs can be critically analysed.
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Chapter 6: The underlying needs of Indigenous offenders in NSW attempting to access or
comply with ICOs
This chapter introduces the offender and stakeholder interview analyses, focussing on the needs
and lived experiences of Indigenous offenders engaging with ICOs. The chapter separates these
into ‘personal’ and ‘environmental’ experiences, and explores a wide range of topics that
impacted offenders within this study, including age, gender and geographical issues.

Chapter 7: ‘Set-Up to fail’ - Indigenous Offenders and the ICO Journey
In this chapter, the framework and processes of the ICO and the way that these impact
Indigenous offenders are analysed. The chapter does this through presenting the ‘offender’s’
journey through each key point of the ICO, including the suitability assessment, supervision,
mandatory conditions and the breach and revocation procedures.

Chapter 8: Conclusion and Recommendations
This chapter outlines the overall findings of the thesis. It then provides a brief comparative
analysis of the new ICO legislation, in order to assess the thesis findings applicability in this
new context. The chapter concludes with a number of recommendations related to the overall
findings and various suggestions made by both offenders and stakeholders.
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CHAPTER 2: LITERATURE REVIEW
INTRODUCTION
This chapter explores how the efficacy of the ICO for Indigenous offenders and communities
in NSW may be affected by their unique experiences and history of interaction with the justice
system. This includes how they are sentenced both in NSW and other states, and studies that
have examined the role that the postcolonial context and indirect discrimination may have on
the imposition of sentences. Beyond this, the chapter will explore the ways in which age,
gender and geography, among other important factors, can influence an Indigenous offender’s
access or experience of the ICO.

I

THE COLONIAL CONTEXT OF THE CRIMINAL JUSTICE
SYSTEM IN AUSTRALIA

The role colonialization has played in the current overrepresentation of Indigenous people in
custody in Australia is still a topic of debate, however, many prominent scholars directly link
colonization to many areas of Indigenous disadvantage – not limited to criminal justice
outcomes, 1 but including social, 2

See for example Michael Dodson, 'The Wentworth Lecture: The end in the beginning: re(de)finding
Aboriginality' (1994) 1 Australian Aboriginal Studies 2-13; Richard Edney, 'Just Deserts in Post-Colonial Society:
Problems in the Punishment of Indigenous Offenders' (2005) 9 Southern Cross University Law Review 73-106;
Harry Blagg, Crime, aboriginality and the decolonisation of justice (Hawkins Press, 2008), 11; Chris Cunneen,
'Changing the neo-colonial impacts of juvenile justice' (2008) 20(1) Current Issues in Criminal Justice 43-58;
Heather Douglas and Jennifer Corrin, ''A Tragedy of Monumental Proportions': Indigenous Australians and the
Sentencing Process' (2010) 19(2) Social & Legal Studies 197-215; Chris Cunneen, 'Indigeneity, Sovereignty, and
the Law: Challenging the Processes of Criminalization' (2011) 110(2) South Atlantic Quarterly 309-327.
2
See for relevant discussion M Langton et al, Royal Commission inot Aboriginal Deaths in Custody: National
Report, Too Much Sorry Business: The Report of the Aboriginal Issues Unit of the Northern Territory Appendix
D (1991); Caithleen Storr, 'The Aurukun Rape Case, Indigenous Sentencing and the Normalisation of
Disadvantage' (2009) 13(1) Australian Indigenous Law Review 107-113; Allan McCay, 'The Fernando principles
and genetic vulnerabilities to the crimogenic effects of social environments' (2013) 8(6) Indigenous Law Bulletin
9-13.
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economic, 3 political and health outcomes. 4 The legacy of the British invasion has been
recognised as having long-term, intergenerational impacts, 5 resulting in profound inequality 6
which cannot be eroded merely by the passage of time. Indigenous communities have
experienced mass ‘post-traumatic stress’ syndrome, resulting from colonisation and colonial
policies, which have led to extreme disadvantage, 7 and though Australia is now considered a
‘post-colonial’ landscape, 8 the legacy of colonialization still endures in the form of direct and
indirect (or institutional) forms of racism. The extent to which this affects the relationship
between Indigenous Australians and the criminal justice system is not fully understood;
however, there is a growing body of literature in this field as scholars turn their attention to
addressing the extreme rates of Indigenous incarceration.

Exploring how the structure of ICO legislation may impact on Indigenous offenders requires a
‘decolonising’ approach, which places Indigenous engagement with the justice system in a
relevant historical framework. 9 A decolonising analysis requires an understanding that the
criminal justice system is based on an Anglo-centric tradition, which must be critically
examined from a historical context and be challenged to incorporate the narratives and
discourses of marginalised Indigenous communities. 10

Thalia Anthony, 'Is There Social Justice in Sentencing Indigenous Offenders?' (2012) 35(2) The University of
New South Wales Law Journal 563-597, 11.
4
See for example Nola Purdie, Pat Dugeon and Roz Walker, 'Working Together: Aboriginal and Torres Strait
Islander
Mental
Health
and
Wellbeing
Principles
and
Practice'
(2010)
1-299
<http://nceta.flinders.edu.au/files/2113/5891/4630/working_together_full_book.pdf#page=59>;
Julian
Trofimovs and Leanne Dowse, 'Mental health at the intersections: The impact of complex needs on police contact
and custody for Indigenous Australian men' (2014) 37(4) International Journal of Law & Psychiatry 390-398.
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Elena Marchetti, 'Indigenous sentencing courts and partner violence: Perspectives of court practitioners and
Elders on gender power imbalances during the sentencing hearing' (2010) 43(2) The Australian and New Zealand
Journal of Criminology 263-281, 276.
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Cunneen, 'Changing the neo-colonial impacts of juvenile justice', above n 1, 52.
7
John Nicholson, 'The Sentencing of Aboriginal Offenders' (1999) 23 Criminal Law Journal 85, 86, citing R
Yazzie, 'Healing as Justice: The American Experience', Justice as Healing: A Newsletter on Aboriginal Concepts
of Justice, 8.
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Ibid 15.
3

38

A

Indigenous Input in Criminal Law and Policy Reform

Indigenous people have historically been denied input into colonisers’ laws and policies. They
have been effectively ‘excluded from the constitutional makeup of the Australian state’. 11 From
the earliest periods of colonisation, Indigenous rights and laws were ignored by the British
invaders who imposed their own system of law. When Indigenous communities resisted the
taking of their land or resources, they were often treated violently and in the first half of the
1800s (until the policy of ‘protectionism’ was implemented in all colonies/states between 18601910) 12 there were numerous massacres of Indigenous people. 13 Since this early period, there
has been an array of political policy approaches towards Indigenous communities, such as
‘Protectionism’, ‘Assimilation’, ‘Integration’ and more recently ‘Self-Determination’. Selfdetermination encourages ‘Aboriginal participation or control in local or community
government and in other areas of concern’. 14 This more participatory approach remains the
general guideline for working in areas that affect Indigenous communities, however, the extent
to which it is employed by the Australian Government in practice remains highly critiqued. 15

The construct of ‘race’ 16 has historically been used to determine ‘what counts as evidence in
Indigenous policy, with some (White) evidence providers able to exert more influence than
others, and indigenous knowledge – where it is considered at all – [is] relegated to the
margins’. 17 There appears to remain in force a ‘hierarchy of knowledge’ that prioritises certain

Lisa Strelein and Tran Tran, 'Building Indigenous Governance from Native Title: Moving away from 'Fitting
in' to Creating a Decolonized space' (2013) 18(1) Review of Constitutional Studies 19-47, 20.
12
Australian Law Reform Commission, Recognition of Aboriginal Customary Laws, ALRC Report 31 (1986),
printed page 19.
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Ibid printed page 18.
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Ibid.
15
For example, during his term as Prime Minister, John Howard abolished the Aboriginal and Torres Strait
Islander Commission (ATSIC), a highly powerful Indigenous body that had agitated for increased self-governance
and self-determination.
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See the discussion of race as construct in Margaret Davies, Asking the law question (Thomson Reuters, 3rd ed,
2008), 288.
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Institutional Inequality' (2012) 71(3) Australian Journal of Public Administration 269-277, 271.
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forms of knowledge over others. 18 These prioritised forms of knowledge can take the form of
statistical data, evaluations, economic modelling and expert testimony. 19 This diminishes the
importance of evidence gathered through consultations and enquiries. The result is that ‘the
type of research that carries the most weight with policy-makers is oftentimes not research that
has been guided and informed by Indigenous perspectives’. 20 This can lead to inappropriate
policy approaches that are formulated on the basis of assumptions about Indigenous lives as
opposed to the realities. Along with these knowledge hierarchies, political ideologies are a
significant impediment to the embedding of Indigenous knowledge into policy. For example,
recent ‘punitive turns’ in the political climate have impacted Indigenous communities through
policy, by prioritizing a ‘tough on crime’ approach as opposed to previous rehabilitative
attitudes. 21 These political ideologies often impact on how strong the Indigenous voice is, from
political promotion of notions of self-determination to the more interventionist and
discriminatory approaches adopted in the Northern Territory during the ‘Intervention’. 22

Far from being passive observers to the development of policies that affect them, Indigenous
communities have been proactive in developing their own media and actively using it for selfrepresentation and building on their own community aims. 23 Certain areas of particular interest
for Indigenous media include the justice system, health policy and culturally appropriate
education. 24 Evidence-based policy has also been promoted by several Indigenous scholars as
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a way forward to creating appropriate policies that positively impact on Indigenous
communities. 25 Again, this leads to some dispute as to what exactly is ‘appropriate evidence’
and forces Indigenous scholars to justify the worth of their knowledge. Indigenous scholars
Juanita Sherwood and Tahnia Edwards write that although their academic standing ‘is equitable
with non-Indigenous health professionals our voices, when speaking of our lived experiences,
are often contested and dismissed’. 26 The result of the predominance of Western systems is
ineffective and institutionally racist programs and policies being applied to Indigenous
communities, which ultimately lead to no (or only very slight) improvement in the wellbeing
outcomes they sought to achieve. 27 Such issues are relevant when considering Anglo-centric
decision-making processes that generally inform sentencing reform and policy.

The lack of substantial input by Indigenous communities in criminal sentencing was recognised
by the Royal Commission into Aboriginal Deaths in Custody (the ‘RCIADIC’) as a
contributing factor in the overrepresentation of Indigenous people in prison. 28 In the national
report, the RCIADIC made several recommendations that clearly sought Indigenous
participation in the development of non-custodial sentences. 29 Specifically, recommendations
104 and 111 outlined the perceived role that Indigenous consultation and engagement should
play in the construction of appropriate non-custodial sentencing options (such as ICO’s),
stating:

I Anderson, 'Evidence and Aboriginal Health' in V Lin and B Gibson (eds), Evidence Based Health Policy:
Problems and Possibilities (Oxford University Press, 2003) 224-236; P Anderson, 'Research for a Better Future,
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104.

That in the case of discrete or remote communities sentencing authorities consult with

Aboriginal communities and organisations as to the general range of sentences which the community
considers appropriate for offences committed within the communities by members of those communities
and, further, that subject to preserving the civil and legal rights of offenders and victims such consultation
should in appropriate circumstances relate to sentences in individual cases. (3:85)
111.

That in reviewing options for non-custodial sentences governments should consult with

Aboriginal communities and groups, especially with representatives of Aboriginal Legal Services and
with Aboriginal employees with relevant experience in government departments. (3:96) 30

These recommendations placed a heavy reliance on the on the term ‘consult’, both in relation
to existing non-custodial sentencing options and possible future options. Recommendation 111
is especially relevant in considering the development of the ICOs provisions and the level to
which Indigenous communities were, or were not, consulted (discussed further in Chapter 5). 31

There is a lack of literature in the area of culturally appropriate sentencing legislation in
Australian, with most studies and inquiries instead focusing on the importance of culturally
appropriateness in the process of sentencing. The literature has generally focused on the
emergence of Indigenous sentencing courts across Australia and the impact of case law
recognising (or failing to recognise) the systemic disadvantage experienced by Indigenous
offenders.
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31
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There have been many publications and studies on the impact of Indigenous sentencings courts
across Australia in recent years. 32 In NSW, Indigenous sentencing courts are called ‘Circle
Courts’ 33 and operate in limited areas. 34 These courts do not adopt or practice Indigenous
customary law, but instead use criminal sentencing law with the presence and participation of
Indigenous Elders and Respected Persons. 35 There have been many cited benefits of this
process for Indigenous offenders, with participants positively referencing the contribution of
Elders, 36 the time allowed to explore individual circumstances, 37 and the sense of ‘hope’ they
experienced in the process. 38 Though some studies have argued that there is little to no
improvement in the recidivism rates of Indigenous offenders after engaging in the Circle Court
process, this view is disputed. 39 Elena Marchetti has argued that these studies are not
necessarily conclusive as they fail to produce effective control groups and they calculate
recidivism based on any form of reoffending, instead of taking a more nuanced ‘partial
desistance’ approach that recognises a reduction in the severity and regularity of the offending
over time. 40 However; the overall impact that these courts may have is limited, as their small
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number means few Indigenous offenders have the opportunity to access them. Therefore, some
scholars have argued that in reality, instead of acting to decolonise the institution, they may
only be diverting ‘critical attention away from the oppressive regimes of sentencing and
incarceration’ 41 that continue within the mainstream systems.

Mainstream Australian courts have historically been very resistant to taking judicial notice at
sentencing of issues of systemic disadvantage experienced collectively and exclusively by
Indigenous communities. 42 Instead, they have preferred an ‘individualised justice’ stance, 43
arguing that differential approaches to sentencing Indigenous offenders would result in
discriminatory outcomes. 44 While the case of R v Fernando 45 was significant in NSW for
conceding the relevancy of Indigeneity in sentencing, and produced the ‘Fernando principles’
(which acknowledged that Indigeneity could shed light on an offender’s circumstances); it
nevertheless maintained that the same sentencing principles are to apply to all offenders. 46
Following Fernando, Bugmy v The Queen 47 was perceived as a renewed opportunity for the
recognition of Indigeneity and systemic disadvantage in sentencing. 48 However, the case
instead reinstated the importance of considering the individual circumstances of the offender.
The High Court also distinguished the Australian sentencing approach to considering
Indigenous issues to the Canadian approach outlined in the cases of R v Gladue 49 and R v
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Ipeelee. 50 In Canada, sentencing courts are required to take into consideration the unique
systemic and background issues that may have impacted upon an Indigenous offender and
contributed to them coming before the court. 51 The High Court distinguished Bugmy from these
cases through reference to the differing legislative provisions available in the Canadian
Criminal Code. 52 Additionally, it rejected the submission that the Court should take judicial
notice of the systemic disadvantage experienced by Indigenous people in Australia – instead it
noted particular material would be required to support this argument in individual cases. 53
Thalia Anthony, Lorana Bartels and Anthony Hopkins have criticised Australia’s failure to
follow the Canadian approach as a missed opportunity – particularly in relation to the
possibility of incorporating Gladue reports in sentencing. 54

II

DISPARITY IN SENTENCING OUTCOMES OF INDIGENOUS
OFFENDERS
A

The Effect of Indigeneity on Sentencing Outcomes in Australia

The effect of Indigenous identity on sentencing outcomes are difficult to ascertain, as the
effects that this identity may have are multi-faceted, can occur at multiple points in the process
and can also be subtle or unspoken. As a result, it is worthwhile examining some of the peak
literature surrounding Indigenous offender sentencing outcomes, as this will inform a more
comprehensive picture of how they may experience the ICO.
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The RCIADIC 55 is still the most comprehensive investigation undertaken on the issues
surrounding the incarceration of Indigenous people. The inquiry emerged as a result of
increasing community concern over a number of Indigenous deaths in custody. There was a
perception among Indigenous communities that there had been a lack of transparency by police
and various official offices in relation to these deaths and there were concerns that some had
occurred through violence, neglect or in preventable circumstances. Conducted over a period
of four years, with the results published in 1991, the RCIADIC’s National Report found that
although there had been inadequacies in the way the deaths had been handled, they had not
occurred as a result of police violence or brutality. Instead, the number of deaths were in direct
proportion to the overrepresentation of Indigenous Australians in prison. 56 The RCIADIC made
339 recommendations in total. 57 These recommendations covered a range of topics, but
generally centred on a greater need for the self-determination of Indigenous communities in
Australia, especially in relation to criminal justice processes. Since the RCIADIC, some
scholars have argued that the rate of Indigenous overrepresentation may be linked to
institutional racism in the justice system including at sentencing; 58 however, other studies have
failed to find any evidence to support this. 59
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B

Sentencing Studies that Question the Relationship between Indigenous
Status and Sentencing Outcomes in NSW and Other States

There are two primary findings in terms of studies that examine the effect of Indigenous status
in sentencing: (1) those that do not link Indigenous status to harsher sentencing outcomes; and
(2) those that do link Indigenous status to harsher or discriminatory sentencing outcomes.
Together, these studies contribute to and inform existing policy approaches and debate
regarding Indigenous sentencing, and so both will be briefly examined.

1

Studies that do not link Indigenous status to discriminatory outcomes at sentencing

Among those studies that do not link Indigenous status to more discriminatory sentencing
outcomes, the common theme has generally been that other factors (outside of Indigenous
status) including criminal history, offence seriousness and recidivism history, are the real
reason Indigenous offenders are treated more harshly at sentencing. 60 As Indigenous offenders
tend to have a higher severity of these variables at sentencing, influential scholars such as Don
Weatherburn, have argued that this is the true cause of Indigenous overrepresentation in
custody, not racial bias. 61 Weatherburn and others have also disputed studies that have found
some elements of racial bias in the sentencing of Indigenous offenders for certain offences, 62
arguing that they fail to consider all variables and controls necessary to provide statistically
significant results. 63 While Weatherburn and others have acknowledged an occasional effect
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of Indigenous status in sentencing, they characterise it as ‘slight’ 64 and no greater than between
one 65 to ‘1.2 percentage points’. 66

Some studies have asserted that Indigenous status actually reduces length of imprisonment
terms in lower courts, 67 and has no effect 68 or a mitigating effect in higher courts, 69 problemsolving courts 70 and ‘Nunga’ Courts, 71 while contributing to more lenient non-parole periods
in some States.72 Christine Bond and Samantha Jeffries argue that this leniency or mitigation
in certain courts has been the result of judicial officers recognizing the individual circumstances
of Indigenous offenders during sentencing, including chronic dysfunction, marginalization and
the colonization practices that have impacted their communities. 73

In terms of explaining the recent exponential growth in Indigenous imprisonment in NSW in
the mid-to-late 2010’s, Weatherburn and others have related this back to a range of punitive
policing and policy approaches in the justice system, rather than any institutional bias towards
Indigenous offenders.
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This includes a ‘combination of higher rates of arrest resulting in
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conviction, a greater likelihood of imprisonment given conviction and a higher rate of bail
refusal’, 75 as well as an increase in remand due to court delays. 76 Scholars also linked
overrepresentation to a rise in Indigenous arrests and rates of imprisonment linked to offences
against justice procedures (e.g. breaching community-based orders such as the ICO), 77 as well
as in the categories of stalking/intimidation offences. 78

2

Studies that do link Indigenous status to discriminatory sentencing outcomes

Several scholars (including Chris Cunneen, Harry Blagg and Thalia Anthony) have linked the
over-incarceration of Indigenous offenders in Australia to systemic racism that compounds
through various stages of decision-making within the justice process. 79 This has been examined
in relation to Indigenous youth, wherein scholars have found that at a number of key points in
the system, Indigenous youth are treated more harshly than their non-Indigenous counterparts,
leading them into more serious and punitive outcomes. 80 Police play an active role in these key
points/decisions (e.g. deciding how many charges to lay, whether to proceed formally or
informally), which has led Blagg et al to describe them as the ‘criminal justice system’s most
significant decision makers’. 81 A study Blagg et al conducted found that structural racism was
apparent in Indigenous offender’s dealings with the police and as a result, this bias is likely to
contribute to their more punitive justice outcomes. 82 By engaging in a complex analysis that
K Routledge, 'Indigenous Imprisonment in NSW: A closer look at the trend' (2017)(126) Crime and Justice
Statistics: Bureau Brief 1-11.
75
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avoids simple binaries (such as attributing Indigenous over-incarceration to longer criminal
histories), many scholars dispute Weatherburn’s and others explanations of Indigenous overimprisonment. 83 Instead they argue that even a relatively small level of bias at the
prosecution/caution stage can have powerful compounding effects for Indigenous offenders,
such as through increasing their criminal records and consequently increasing the severity of
future sentencing decisions.

Some statistical studies have also found a direct link between Indigenous status and more
punitive sentencing outcomes. Studies have found harsher sentencing approaches to Indigenous
custody terms in South Australia, 84 while harsher sentencing approaches to Indigenous
offenders in the lower courts have also been observed in Queensland, 85 South Australia and
NSW,86 where Indigenous offenders were found more likely to be sentenced to imprisonment,
even after taking into account relevant variables. 87 Jeffries and Bond have linked this to the
potential use of negative stereotypes by judicial officers of Indigenous offenders as
‘dysfunctional’ and ‘given to criminal conduct’, 88 impacting upon decisions. 89 However, other
studies have found a more nuanced effect of Indigeneity in sentencing, noting that its effect
can be mitigating or punitive, depending on certain contextual variables, including the age of
the offender. 90
These views have been harshly critiqued by some scholars. See Chris Cunneen, 'Racism, Discrimination and
the Over-Representation of Indigenous People in the Criminal Justice System: Some Conceptual and Explanatory
Issues' (2006) 17(3) Current Issues in Criminal Justice 329-346; Chris Cunneen and Juan Tauri, Indigenous
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84
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These studies indicate that we cannot rely on simply dichotomies when exploring rates of
Indigenous overrepresentation in prison as a result of sentencing. The reality is that there are a
number of points in the justice process that affect Indigenous offenders sentencing outcomes
and these may be potentially too wide and too complex to be pulled together in any one
quantitative or statistical study. However, I would argue that perhaps the best place from which
to explore those experiences is from a qualitative perspective, where Indigenous offenders can
personally discuss their experiences and provide evidence from which future reform can aim
to address their unduly high rates of incarceration.

III

OFFENCES COMMITTED AND PENALTIES RECEIVED BY
INDIGENOUS OFFENDERS IN NSW COURTS

After examining sentencing studies of Indigenous offenders, it is worth briefly highlighting the
offences they commit and the penalties they receive, and contrast these to patterns of nonIndigenous offenders. In Table 2.1, 2018 data from the NSW Local Criminal Court Statistics91
is presented, which contrasts the offending and sentencing patterns of Indigenous and nonIndigenous offenders. 92 The data indicates that not only do Indigenous offenders tend towards
a different prevalence of principle offences, they also average different penalties for the same
offence type to non-Indigenous offenders, often of a more severe variety.

Bureau of Crime Statistics and Research, 'New South Wales Criminal Court Statistics Jan 2014 - Dec 2018'
(2018).
92
In their data-set BOCSAR does not define ‘Indigenous’ and ‘non-Indigenous’ offenders – simply ‘Indigenous’
and ‘All’ offenders. To identify the ‘non-Indigenous’ data for Table 2.1, the Indigenous number for offences and
penalties has been removed from the ‘all offenders’ category, which produces a number that is indicative of all
the offenders who either identify as ‘non-Indigenous’ or who are classed as ‘unknown’.
91
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In 2018, the most common principal offence type for Indigenous offenders were ‘offences
against justice procedures, government security and government operations’. This type of
offending is inclusive of offences such as breaching a bond, breaching parole, breaching a
community-based sentence (such as the ICO) or suspended sentence, and breaching a violence
order, among others. That this is the most common type of principal offending among
Indigenous offenders appears to indicate that they may struggle to comply with orders that
contain various conditions or undertakings (similar to the nature of the ICO). The next most
common offence types were ‘Acts intended to cause injury’, and ‘Traffic and regulatory
offences’. This stands in contrast with the most common principal offences of non-Indigenous
offences, which were ‘Traffic and regulatory offences’, ‘Acts intended to cause injury’ and
‘Illicit drug offences’.

It does not appear from Table 2.1 that ICOs were a popular choice as a penalty across the
offence types. Within the BOCSAR data, ICOs were classed as a ‘custodial alternative’ penalty,
in the same grouping as suspended sentences. 93 Within Table 2.1 there is only one instance
where ‘custodial alternatives’ present as one of the two most common penalty choices – and
this is in relation to ‘Homicide and related offences’. In fact, in 2018 only 543 94 ICOs were
given to Indigenous offenders (2.14%) and only 1629 ICOs were given to non-Indigenous
offenders (1.6%).

93
94

Bureau of Crime Statistics and Research, above n 91, explanatory notes.
Ibid Table 14a.
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Table 2.1

Indigenous versus Non-Indigenous 95 offending and sentencing statistics across

NSW Courts in 2018
Indigenous
Principal
Offence Types
(Numbered in
order
of
prevalence)

Number and
%
of
Indigenous
Offenders
with
Principal
Offending
Type 96

Most
Common
Penalty/ Outcome
for
Indigenous
Offenders 97

Non-Indigenous
Offence
Types
(Numbered
in
order
of
prevalence)

Number and %
of
NonIndigenous
Offenders with
Principal
Offending
Type 98

Most Common
Penalty/
Outcome
for
Non-Indigenous
Offenders 99

(1) Offences
against justice
procedures,
government
security
and
government
operations
(2)
Acts
intended
to
cause injury

5,066
(19.98%)

1796 (35.45%) Non-custodial
community-based
orders

(4)
Offences
against
justice
procedures,
government
security
and
government
operations
(2) Acts intended
to cause injury

11807 (11.6%)

4059 (34.38%) Non-custodial
communitybased orders

4841
(19.09%)

931 (18.38%) Imprisonment
2242 (46.31%) Non-custodial
community-based
orders

14482
(14.23%)

1323 (27.32%) Imprisonment
(3) Traffic and
Regulatory
offences

4775
(18.83%)

(4) Theft and
related
offences

2613
(10.30%)

2633 (55.14%) Fines
779 (16.31%) Non-custodial
community-based
orders
866 (33.14%) Non-custodial
community-based
orders
670 (25.64%) Imprisonment

(1) Traffic
regulatory
offences

and

(5) Theft and
related offences

39473 (38.8%)

5115 (5.02%)

2064 (17.48%) Fines
7267 (50.18%) Non-custodial
communitybased orders
2571 (17.75%) Conditional
release
22115 (56.02%)
- Fines
7918 (20.05%) Conditional
release without
conviction
1669 (32.63%) Non-custodial
communitybased orders
1464 (28.62%) Fines

Includes offenders classed as ‘unknown’ in the statistical information. Therefore it is possible some Indigenous
offenders do fall in this category, but it is not possible to clearly define their outcomes.
96
Bureau of Crime Statistics and Research, above n 91, Table 11.
97
Ibid Table 14.
98
Ibid Table 1. These numbers are an augmentation of the data in Table 1 – as the parallel numbers of Indigenous
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(5) Illicit Drug
offences

(6)
Public
order offences

(7)
Property
Damage and
environmental
pollution

2161
(8.52%)

1342
(5.29%)

1036
(4.08%)

1242 (57.47%) –
Fines
332 (15.36%) Non-custodial
community-based
orders
379 (28.24%) Non-custodial
community-based
orders
379 (28.24%) Fines
398 (38.41%) Non-custodial
community-based
orders

(8) Unlawful
entry
with
intent/burglary,
break and enter

1036
(4.08%)

276 (26.64%) Fines
537 (51.83%) Imprisonment

(9) Prohibited
and regulated
weapons and
explosives
offences

611
(2.41%)

232 (22.39%) Non-custodial
community-based
orders
258 (42.22%) Fines

(10)
Fraud,
deception and
related
offences

574
(2.26%)

155 (25.37%) Non-custodial
community-based
orders
216 (37.63%) Non-custodial
community-based
orders

(11) Dangerous
or
negligent
acts
endangering
persons

464
(1.83%)

142 (24.74%) Imprisonment
170 (36.64%) Imprisonment

(12) Robbery,
extortion and

255
(1%)

110 (23.71%) Non-custodial
community-based
orders
165 (64.71%) Imprisonment

(3) Illicit
offences

drug

(7) Public Order
Offences

12587
(12.37%)

3014 (2.96%)

(6)
Property
Damage
and
Environmental
Pollution

3111 (3.06%)

(12)
Unlawful
entry
with
intent/burglary,
break and enter

1238 (1.17%)

(10)
Prohibited
and
regulated
weapons
and
explosives
offences

2015
(1.98%)

(8)
Fraud,
deception
and
related offences

2798 (2.75%)

(9) Dangerous or
negligent
acts
endangering
persons

2495 (2.45%)

(15)
Robbery,
extortion
and
related offences

437
(0.42%)

4947 (39.30%) Fines
3258 (25.88%) Conditional
release without
conviction
975 (32.35%) –
Fines
877 (29.09%) Non-custodial
communitybased orders
1016 (32.66%) Fines
869 (27.93%) Non-custodial
communitybased orders
580 (46.85%) Imprisonment
308 (24.88%) Non-custodial
communitybased orders
717 (35.58%) Fines
573 (28.44%) Non-custodial
communitybased orders
920 (35.88%) Non-custodial
communitybased orders
819 (29.27%) Fines
942 (37.75%) Fines
715 (28.66%) Non-custodial
communitybased orders
195 (44.62%) Imprisonment
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related
offences

39 (15.29%) Non-custodial
community-based
orders
86 (40.95%) Non-custodial
community-based
orders

(13)
Abduction,
harassment and
other offences
against
the
person

210
(0.83%)

(14)
Sexual
assault
and
related
offences

194
(0.76%)

74 (35.24%)
Imprisonment
121 (62.37%) Imprisonment

(15)
Miscellaneous
offences

154
(0.6%)

32 (16.49%) Non-custodial
community-based
orders
97 (62.99%) Fines

(16) Homicide
and
related
offences

17
(0.07%)

21 (13.64%) Non-custodial
community based
orders
16 (94.12%) Imprisonment
1
(5.88%)
Custodial
alternative

Total
Indigenous
Offenders:
25,349

-

(14) Abduction,
harassment and
other
offences
against the person

636
(0.63%)

128 (29.29%) Non-custodial
communitybased orders
273 (42.92%) Non-custodial
communitybased orders

(13)
Sexual
assault and related
offences

1122
(1.1%)

107 (16.82%) Imprisonment
535 (47.68%) Imprisonment

(11)
Miscellaneous
offences

1282
(1.26%)

293 (26.11%) Non-custodial
communitybased orders
863 (63.32%) Fines

(16)
Homicide
and
related
offences

117
(0.12%)

127 (9.9%) Conditional
release without
conviction
65 (55.55%) Imprisonment
29 (24.78%) Custodial
Alternative

Total
NonIndigenous
Offenders:
101,739

When examining the most common penalty types given to Indigenous and non-Indigenous
offenders for the differing offences, it is clear there are some differences in the ways in which
Indigenous offenders are dealt with. For example, in relation to offences of ‘Property Damage
and environmental pollution’, Indigenous offenders were most likely to receive a ‘Noncustodial community-based orders’ 100 while non-Indigenous offenders were most likely to

This class of penalty includes ‘Community Correction Orders, Conditional Release Orders with conviction,
Children's Community Service Orders, juvenile probation orders, adult Community Service Orders (pre-24
September 2018) and good behaviour bonds (pre-24 September 2018)’. See ibid, explanatory notes.
100
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receive a fine. For ‘Offences against justice procedures, government security and government
operations’ – while both groups were most likely to receive a ‘Non-custodial community-based
orders’, the second most likely outcome for Indigenous offenders was imprisonment, while for
non-Indigenous offenders it was a fine. 101

IV

FACTORS AFFECTING INDIGENOUS SENTENCING NEEDS

Pivotal reports such as the RCIADIC National Report, 102 the Bringing Them Home report 103
as well as other welfare reports 104 have shed light on the unique needs and multiple sources of
disadvantage that affect Indigenous Australians. In order to better explore how the NSW
government considered the sentencing needs of Indigenous offenders in developing the ICO
legislation, these needs and issues will now be considered, with a particular focus on the impact
of gender, age and geography – factors explicitly considered in this study.

A

Gender: The Intersection of Indigeneity and Gender

In researching the effectiveness and impact of ICOs for Indigenous offenders, it is important
to consider Indigenous women as a separate group in order to adequately represent their
specific needs, which differ significantly to those of males. Indigenous women are subject to
intersectional disadvantage and discrimination as a product of their gender and race within the

This is in line with research from the US where studies have evidenced that white offenders are more likely to
receive fines for misdemeanours, while African American offenders tend to receive both a fine and another
penalty, indicating harsher penalties for non-white offenders. See Ed A. Munoz and Adrienne B. Freng, 'Age,
Racial/Ethnic Minority Status, Gender and Misdemeanor Sentencing' (2008) 5(4) Journal of Ethnicity in Criminal
Justice 29-57, 45.
102
Elliott Johnston, Royal Commission into Aboriginal Deaths in Custody, National Report, The Government of
the Commonwealth of Australia (1991).
103
Human Rights and Equal Opportunity Commission, National Inquiry into the Separation of Aboriginal and
Torres Strait Islander Children from Their Families, Bringing them home: National Inquiry into the Separation of
Aboriginal and Torres Strait Islander Children from Their Families, Human Rights and Equal Opportunity
Commission (1997).
104
Australian Institute of Health and Welfare, 'The health and welfare of Australia’s Aboriginal and Torres
Strait Islander peoples: 2015' (Cat. no. IHW 147, Australian Institute for Health and Welfare, 2017).
101
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criminal justice system 105 and they have been identified as the fastest growing and mostoverrepresented group of Australian prisoners. 106 Since 2011, the number of sentenced
Indigenous and non-Indigenous women has increased by 53% and 13% respectively, a
statistically significant increase. 107 This is despite the fact there has been no evidence that
women generally are committing more serious offences. 108

Indigenous women are not just more likely to be convicted of offences, but also to be victims
of violent crime, at higher rates than non-Indigenous women. 109 Studies have found that their
rate of hospitalisation for assault is 31 times greater than non-Indigenous women. 110
Indigenous women also perceive themselves to be taken less seriously by the police when they
report assaults, including sexual assaults, because of racist stereotypes that Indigenous women
are ‘sluts’ or ‘easy game’. 111 There is evidence that police do not take Indigenous family
violence seriously and Indigenous women have cited times when police have failed to
prosecute cases of sexual assault because the victim was Indigenous. 112 Some Indigenous
women have even cited sexual assault at the hands of police. 113

Scholars have criticised policymakers for failing to devote specific attention to Indigenous
women and falsely assuming they will utilise services designed for Indigenous men or non-

Eileen Baldry and Ruth McCausland, 'Mother Seeking Safe Home: Aboriginal Women Post-Release' (2009)
21(2) Current Issues in Criminal Justice 288-301, 291; Julie Stubbs, 'Indigenous women in Australian criminal
justice: Over-represented but rarely acknowledged' (2011) 15(1) Australian Indigenous Law Review 47-63, 48.
106
Baldry and McCausland, above n 105, 289.
107
Evarn Ooi, 'Recent Trends in the NSW Female Prison Population' (2018) 130 Crime and Justice Statistics:
Bureau Brief 1-9, 2.
108
Ibid 5.
109
Stubbs, above n 105, 53.
110
Australian Institute of Health and Welfare, above n 104, 23
111
These are direct quotes from young Indigenous women explaining their perceptions of police attitudes in
Victoria, see Blagg et al, above n 58, 117.
112
Ibid 121.
113
Ibid 117.
105

57

Indigenous women. 114 Indigenous women are rarely considered as a specific group - with
systems data often collecting Indigenous status or gender, but not the intersection of the two. 115
The effect this has on service provision is not always apparent, however, it may produce
discriminatory outcomes, as there is evidence their particular needs and circumstances differ
significantly from both Indigenous men and non-Indigenous women. 116

Evidence of these needs have been found within studies of Indigenous female prisoners
(although more recent data is needed). 117 A study of police detainees showed that on engaging
with the criminal justice system, Indigenous women tended to be younger, less educated, more
likely to be caring for children, be living in public housing and be unemployed. 118 In prison
10-20% of Indigenous women self-reported that they had a mental health issue or disability. 119
Most claimed they had also used drugs and that this played a role in their offending, 120 with
68% reporting being on drugs at the time of their offending. 121 Indigenous women in prison
are also more likely to have experienced being removed from their families as children, or have
had their own children removed. 122 Eighty per cent of Indigenous women in prison are
mothers. 123 In one study, over two thirds of Indigenous women interviewed in prison reported
being victims of child abuse, including sexual assault, incest, physical violence, mental abuse,

Baldry and McCausland, above n 105, 289.
Lorana Bartels, 'Painting the picture of indigenous women in custody in Australia' (2012) 12(2) Law and Justice
Journal, 1-17.
116
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University Press, 2009), 16.
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systems abuse, emotional abuse and neglect. 124 This abuse continued into adulthood, with 78%
reporting being victims of violence (with 44% being victims of sexual assault) as adults. 125 In
general terms, Indigenous women ‘demonstrate more extreme markers of disadvantage and
have specific needs relevant to the effective service delivery in the correctional system’. 126

As a result of these different needs and issues, Indigenous women also have different offending
patterns and are dealt with by sentencing courts in different ways. Indigenous women tend to
be imprisoned most commonly for ‘acts intended to cause injury’, ‘road traffic and motor
regulatory offences’, ‘break and enter’, ‘robbery and extortion’ and ‘offences against justice
and good order’.

127

While there is little known about how judicial officers consider the

intersection of race and gender in sentencing Indigenous women, 128 studies have shown that
on average Indigenous women tend to be given shorter sentences than their non-Indigenous
counterparts. 129 Some have argued this may be a result of the fact that Indigenous women are
sentenced to custody for ‘more trivial’ offences than non-Indigenous women. 130 It could also
potentially be evidence of a focal concerns perspective playing out, which generally perceives
women (especially young women) as less dangerous to the community, and with higher
possibility for reform. 131 However, there has also been a recent reported drop in Indigenous
women on community-based corrections orders 132 and this could be contributing to the growth
in imprisonment rates.
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For any policy to be effective in improving the criminal justice outcomes for Indigenous
women, it needs to genuinely engage with those women’s experiences and views. 133 Their
experiences should directly inform policy and program change and this could be achieved
through an Indigenous informed conceptual framework which utilises a decolonising
methodology. 134 It is also important to not only equate Indigenous women’s status with
disadvantage, as this can continue the process of confining ‘the Indigenous subject within the
expectations of colonial prejudice’. 135 As Indigenous women’s knowledge was a prioritised
knowledge source in this project, this research was well situated to examine the effectiveness
of ICOs for Indigenous women and discuss potential reform.

B

Age: The Effect of Age on Indigenous Offenders

As ICOs have been created to only apply to ‘adult’ offenders (over 18 years of age), it is
important to consider how they may specifically impact on Indigenous offenders at different
ages within the 18+ range, especially as the Indigenous population is known to have a much
younger age profile than the general population. 136 Studies have shown that there is a
relationship between the age of Indigenous offenders and the likelihood of imprisonment.137
As young adult Indigenous offenders and older adult Indigenous offenders may have different

Baldry and McCausland, above n 105, 296.
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135
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136
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sentencing needs, this research will examine if the ICO reform impacts differently on these
groups.

The statistics show that Indigenous people offend at younger ages. According to the Australian
Bureau of Statistics (ABS), in 2018 the average age of all offenders in NSW was 34.3 years, 138
in contrast, Indigenous offenders (specifically) tended to be younger, with a mean age of 31.4
years. 139 This is an increase in mean age from 2014, when the average age for the Indigenous
offenders was 29.8 years compared to non-Indigenous offenders, who averaged 33.5 years.
Nevertheless, the statistics still indicate that Indigenous offenders are likely to experience
sentencing orders such as the ICO at younger ages than their non-Indigenous peers.

It has been well established that Indigenous youth come into contact with the criminal justice
system earlier than non-Indigenous youth, 140 and higher levels of incarceration have led to
poorer socio-economic and health outcomes for Indigenous young offenders 141 as well as an
increased risk of future adult incarceration. 142 In relation to their differing needs, some studies
have raised concerns about the increased risk Indigenous young people have of engaging in
violent relationships in adolescence that proceed into future marital and de-facto relationships,
resulting in ongoing interaction with the justice system. 143 Young Indigenous women have also

It is important to note that this statistic of 34.3 years includes all offenders within the pool of data (including
Indigenous offenders) – so it is likely that if the data could be separated into Indigenous and non-Indigenous
offenders mean ages, then the disparity would likely be even larger, as currently the Indigenous group may be
artificially lowering the mean age of the wider ‘all offender’ grouping.
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been recognised to be at a heightened risk of poly-substance abuse, early pregnancy and
experiencing violence within relationships. 144

Blagg has argued that for most young adults, offending behaviour is a ‘maturational
phenomenon’ and ‘most kids stop being criminal when they stop being kids’. 145 However,
Indigenous youth do not necessarily have the same maturation and social patterns as nonIndigenous youth. For example, while non-Indigenous youth may form into youth gangs, where
all members are around a certain age, this is different for Indigenous youth. Blagg explains:
Aboriginal youth rarely form gangs in the traditional sense. Their social groupings are based on
connections with extended family and classificatory kin – often referred to as brother, sister or cousin.
These groups are only loosely formulated around maturational peers. They tend to range from as young
as seven (sometimes younger) up to mid- or late-20s. 146

These differences in youth groupings may have impact on offending behaviour among
Indigenous age groups, as older youth in their twenties may still become involved in the sort
of minor crimes often popular among juvenile offenders. There is also evidence that Indigenous
children are more than twice as likely as non-Indigenous children to be ‘developmentally
vulnerable in one or more areas of learning’, 147 and as such, criminal behaviour issues may be
more likely to follow them into early adulthood. As the literature advises that Indigenous youth
have different needs to non-Indigenous youth, culturally appropriate methods of dealing with
their sentencing needs are integral. 148
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However, it is not only Indigenous youths that may have different needs at sentencing. A
greater number of studies are now examining the experiences of older offenders and how their
offending patterns and sentencing outcomes may be directly related to aspects of age. Recent
studies have found a disproportionate increase in the number of older prisoners (50 years or
over) in NSW and between 2000 and 2010 there was a 76% rise in older offenders. 149 There is
evidence that while offending rates in younger offenders have dramatically declined, the
offending rate of offenders over 40 years and 50 years, has increased in the same period. 150
This trend is much higher than can be simply related to demographic changes in the population,
suggesting that outside factors are to blame. 151 The most notable increase in offending of older
offenders was in the areas of drug offences, traffic offences, PCA/DUI and violent or sexual
offences. 152

When a wider definition of older offender is used (45 years and over), there is an
overrepresentation in NSW of older Indigenous prisoners. 153 Studies have evidenced that
growth in older Indigenous offenders is higher than non-Indigenous offenders, with Efty
Stavrou noting that between 2000 and 2015 ‘the change in rates for older Indigenous offenders
(which rose from 1.8% to 5.9% - a 228% increase) was considerably greater than for older nonIndigenous offenders (which rose from 6.0% to 11.7% - an increase of 95%)’. 154 The rise in
older Indigenous offenders being sentenced to custody was also higher than the rising rate of
non-Indigenous offenders in the same period (a 452% increase versus a 191% increase). 155
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This increase in older Indigenous offenders in NSW draws attention to the potential unique
needs that may present in relation to the ICO. Older offenders have a greater number of needs
that affect them, including poor physical and mental health. 156 These needs may also be
exacerbated for older Indigenous offenders, as the Indigenous community tends to have poorer
health outcomes overall and are more likely to suffer from disability or chronic illness. 157 They
may also have particular cultural, spiritual or community needs that make mainstream
sentencing options more onerous on them, or difficult to comply with. As a result, it is
important to examine how older Indigenous offenders specifically may experience the ICO.
This will include exploring if the stated suitability requirements are unnecessarily exclusive,
or whether the condition requirements are discriminatory towards their needs.

C

Geography: The Differing Spatial Position of Indigenous Australians

The Indigenous population of Australia is spread across urban, regional and remote
communities, with approximately one third of the population living in major cities and just
under a quarter living in remote locations. 158 This is in contrast to the wider population, in
which two-thirds live in major cities and only two per cent live in remote areas. These statistics
are similar in NSW, with only around a third of Indigenous people living in the greater Sydney
region, compared to two thirds of the non-Indigenous population. 159 With a higher proportion
of the Indigenous population in NSW living in regional and remote areas, it is therefore
worthwhile examining the differing sentencing needs that may be experienced by these
communities.
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ABS statistics from 2010 show that there are demographic differences regarding Indigenous
populations in remote, regional and urban areas. 160 For example, nearly a third (32%) of
Indigenous people in remote areas live in multi-family households, in comparison to those
living in major cities (6%) or regional areas (10%). 161 Indigenous households in remote areas
are more likely to have children and at a higher rate, with around a quarter of Indigenous
women living in remote regions aged in their 40s having five or more children.162
Overcrowding in Indigenous households is also considered to be a much more prevalent issue
in remote areas than in major cities or regional areas. 163

There are differences in cultural practices as well, with higher levels of people in remote
regions reporting speaking an Aboriginal or Torres Strait Islander language at home (42%),
than those in major cities (1%) or regional areas (2%). 164 People in remote regions also report
a higher attendance to cultural events such as Sorry Business (76%) than those in major cities
(50%) or regional areas (58%). 165 While these statistics are useful in illustrating some of the
differences in Indigenous communities in differing geographical localities, it is important to
also remain sceptical of the nature of such statistical analyses as it has been referred to as a tool
of westernized cultural bias and subtle racism. 166
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Remote communities are often considered as sites of considerable disadvantage for Indigenous
communities. Their isolation from resources and facilities creates issues which are not
necessarily as prevalent for major city/urban communities. They do not have the same access
to health services, 167 mental health and counselling services, 168 or culturally appropriate or
specific legal services for Indigenous people. 169 There are a lack of opportunities for young
people in remote areas, with statistics showing lower rates of education or work engagement
than those living in major cities (41% compared to 63% in 2008 studies). 170 Family violence
and sexual assault have also been identified as major issues within remote NSW
communities. 171 In 2004, studies showed that the majority of the top ten local government areas
with the highest rates of domestic assaults were in remote areas. 172

Indigenous people in more rural and remote regions of Australia have expressed higher levels
of exclusion and marginalisation than those in urban areas. 173 They describe being more
recognisable and ‘known to police’ 174 which leaves them at heightened risk of negative
interactions with officers. 175 This only increases the likelihood of social exclusion, which Blagg
et al, has noted tends to be ‘multidimensional’ and includes multiple forms of exclusion,
including economic, social and spatial. 176
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In discussing the particular disadvantages experienced by remote communities, it is important
not to diminish the fact that urban Indigenous communities can still experience socio-economic
exclusion and marginalization. 177 Some have argued that due to the perceived small number of
Indigenous people living in urban areas, they are often ignored, with their lives taking place
largely out of the sight of white Australians. 178 This ‘concealment’ can act to promote political
and mainstream social ideologies that present Indigenous community life as ‘intransigent to
state aid, incommensurably different and hopeless’. 179 Contrastingly, Indigenous communities
in urban communities are also often considered to have lost their culture and that their
‘Indigenous identity and community connections as having been washed away by the tide of
colonialism and urbanisation’. 180 As such, like remote communities, urban Indigenous
communities may experience unique geographic needs and may be impacted by ICOs in
unforeseen ways.

Recent reports on the ICO have indicated that the order was more frequently imposed in major
cities, and was less available in remote regions. 181 In utilising the accessibility/remoteness
index of Australia (ARIA), the NSW Sentencing Council found that in 2015, 982 offenders
(74%) who were sentenced to ICOs lived in major cities, followed by 257 offenders (19%)
living in Inner Regional Australia, and only 9 offenders (0.6%) lived in Remote and Very
Remote Regions. 182 As one of the cited benefits of the ICO reform was its proposed increased
availability across NSW, 183 it is important to assess whether or not this has been the outcome
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and what other unforeseen geographical impacts may have been experienced by Indigenous
offenders in different localities across the State.

D

Other ‘Needs’ and Social Determinants

Beyond age, gender and geography, a number of others needs and social determinants have
been recognised as disproportionately affecting Indigenous communities. Unlike the nonIndigenous community, Indigenous people experience intersecting forms of discrimination and
institutional racism in their day to day experiences. 184 Such institutional racism has been linked
with their higher proportion (both historically and currently) of child removals and
incarceration. Child removals have a continuing legacy for Indigenous communities, due to the
policy of child removals (the ‘Stolen Generations’) that occurred between at least 1910-1970,
wherein somewhere between one-tenth and one-third of all Indigenous children were forcibly
removed from their families and placed in institutions or foster care. 185 Notably, Indigenous
children are still currently seven times more likely to receive child protection services than
non-Indigenous children. 186 Many scholars have noted the intergenerational trauma that this
has created within Indigenous communities. 187 The legacy of child removals has been linked
to poor mental health and high levels of psychological distress in the community. 188 For
example, Indigenous adults are 2.7 times more likely to experience psychological distress than
non-Indigenous adults and these reported distress levels are continuing to increase. 189
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A history of child removal is common among adult Indigenous offenders, and has been
described as a key driver of adult incarceration. 190 Indigenous adult imprisonment rates rose
significantly between 2000 and 2014 (from 1,100 to 1,857 per 100,000 adults), resulting in an
82% higher rate of imprisonment for Indigenous offenders. Indigenous offenders are also more
likely than non-Indigenous offenders to have continuing interactions with the justice system, 191
which results in lengthy criminal records.

In the wider community, Indigenous people have also been shown to have lower education and
employment rates. They are less likely to have completed Year 12 or a Certificate III or above
compared to non-Indigenous adults (43% versus 70%), 192 and are more likely to experience
complex barriers to education. 193 These poor educational outcomes also compound
unemployment rates for Indigenous people, so they are currently 4.2 times more likely to be
unemployed than the general population. 194 Lower employment rates also result in Indigenous
people experiencing greater rates of poverty than the non-Indigenous community. 195

This lower socio-economic status and different cultural modes of living, means a greater
number of Indigenous families do not own their own home, 196 live in social housing (especially
in remote areas), 197 live on community-titled land such as missions, 198 or are ‘homeless’
according to the census. 199 Indigenous households are three times more likely to be deemed
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‘overcrowded’ than other houses 200 and the rate of homelessness in the Indigenous community
is 14 times higher than the wider community. 201

The Indigenous community have worse outcomes across a range of standardised health factors.
There have higher self-reported levels of alcohol consumption and drug use, 202 with Indigenous
men more likely than Indigenous women to regularly consume alcohol at a risky level. 203 As
with alcohol consumption, illicit drug use is high within Indigenous communities, 204 especially
in remote communities. 205 Indigenous people are also twice as likely to have a severe or
profound disability as the rest of the population. 206 The most common disability types are
physical disability (70%) and sight, hearing or speech disabilities (53%). 207

As a result of these complex intersecting issues and social determinants, Indigenous offenders
are likely to experience increased needs when engaging with a community-based sentence such
as the ICO. Whether or not the ICO was developed in such a way to meet these needs will be
explored in-depth in Chapters 5-8.

CONCLUSION
This chapter has examined the relationship between Indigenous offenders and their
communities and the sentencing process in Australia and NSW specifically. The available
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literature reveals that this relationship is affected by a variety of factors, many evolving from
Australia’s colonial history. While little research has been conducted in the area of examining
sentencing legislation (such as ICOs) in relation to meeting Indigenous sentencing needs, it is
clear that Indigenous knowledge should be prioritised throughout the research process. As
such, this doctoral research will engage a decolonizing approach through engaging a culturallyappropriate, Indigenous knowledge-based methodology.
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CHAPTER 3: THEORETICAL FRAMEWORK
INTRODUCTION
In order to adequately represent the variety of intersectional positions of Indigenous offenders,
this research will utilise a number of theories, including sentencing principles and theory,
critical race theory, whiteness theory, postcolonial and settler-colonialism theories,
intersectional race and gender theories, and focal concerns perspective. These theories assist in
explaining the complex position that Indigenous offenders find themselves in relation to the
ICO, which is contextualised by their unique history of dispossession, trauma and the ongoing
impact of colonial institutions such as the justice system. Such an intersectional theoretical
approach has been supported by legal scholars who note the increasingly diverse and rapidly
evolving nature of legal theories, 1 and the necessity of utilising different disciplinary traditions
to tease out the nuances, complexities and ambiguities of crime control strategies in
postcolonial contexts.2

I

BROAD SENTENCING PRINCIPLES IN NSW

There are a multitude of theories surrounding the justification for sentencing or punishment
within the legal framework. Exploring all of these would be outside the scope of this thesis,
however, there is utility in examining the general justifications for sentencing, especially those
developed and applied in the NSW context. In NSW, the sentencing court must turn to both
common law and statute in relation to articulating the purposes of sentencing. In the case of
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Veen v The Queen (No 2) 3 Mason CJ, Brennan, Dawson and Toohey JJ discussed the
overlapping and complex nature of applying the often-conflicting purposes of sentencing,
stating:
The purposes of criminal sentencing are various: protection of society, deterrence of the offender and of
others who might be tempted to offend, retribution and reform. The purposes overlap and none of them
can be considered in isolation from the others when determining what is an appropriate sentence in a
particular case. They are guideposts to the appropriate sentence but sometimes they point in different
directions. 4

The latter case of R v Engert further clarified that each sentencing process needed to be
individual to the particular offender and context, with Gleeson CJ stating that ‘[i]n every case,
what is called for is the making of a discretionary decision in the light of the circumstances of
the individual case, and in the light of the purposes to be served by the sentencing exercise’. 5
Thus while there may be a multitude of purposes in sentencing, how they are applied and the
weight they are given will necessarily be unique to the individual case. As was discussed in
Chapter 2, however, there are often tensions as to how the court chooses to apply
‘individualised justice’ in sentencing – as in doing so, they often minimise (or fail to recognise)
the collective disadvantage experienced by Indigenous people.

In NSW, the purposes of sentencing are outlined in the Crimes (Sentencing Procedure) Act
1999 (NSW), section 3A. The section states:
The purposes for which a court may impose a sentence on an offender are as follows:
(a) to ensure that the offender is adequately punished for the offence,
(b) to prevent crime by deterring the offender and other persons from committing similar
offences,
(c) to protect the community from the offender,
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(d) to promote the rehabilitation of the offender,
(e) to make the offender accountable for his or her actions,
(f) to denounce the conduct of the offender,
(g) to recognise the harm done to the victim of the crime and the community. 6

While the purposes are laid out as a list, they are in not ranked in order of priority7. In NSW,
the judicial officer must address the purposes of sentencing, and it is an appealable error to fail
to do so. 8 However, they are not required to directly cite each individual purpose (outlined in
the legislation) in their decision to meet that threshold. 9 Generally, this section encompasses
many of the general theories around sentencing and punishment that have emerged over time,
including proportionality, retribution or just deserts, deterrence and rehabilitation.

Under s 5 of the Crimes (Sentencing Procedure) Act 1999, the Court must not sentence an
offender to a term of imprisonment unless ‘having considered all possible alternatives’ 10 they
find that no penalty other than imprisonment is appropriate. In applying the purposes of
sentencing, judicial officers will generally engage in a reasoning process described as
‘instinctive synthesis’. 11 This means they will make a sentencing decision based on ‘all of the
considerations that are relevant to sentencing and then give due weight to each of them’ and
through this process develop a precise penalty. 12 The concept of ‘instinctive synthesis’ opposes
any particular weight (in mathematical terms) being given to particular considerations. As a
result, it is necessarily subjective and can acceptably produce different results within an
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‘available range’ of sentences, 13 provided that the sentence given is not considered ‘manifestly
inadequate’ 14 or ‘manifestly excessive’. 15

Ultimately, every sentencing exercise will require a balancing act of the different purposes,
with some being more important in different contexts. In terms of ‘punishing’ 16 the offender,
sentencing courts will generally engage with the common law principle of proportionality17
which is associated with the just deserts theory 18 and retributive punishment. 19 Proportionality
generally aims to ensure the punishment fits the crime, while preventing the imposition of
excessively harsh or lenient sentences. 20

In protecting the community, 21 the sentencing court will look at the offender, their history and
their likelihood of reoffending. The aim is to determine the ‘risk’ the offender poses to the
community; however, this approach has been criticised as unreliable in predicting criminal
dangerousness. 22 Criminal records are often used as a tool to determine the need for community
protection within the sentencing exercise, 23 and this can be especially punitive towards
Indigenous offenders who tend to have longer offending histories.
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In preventing crime and ‘deterring’ offenders and ‘other persons’ from committing similar
offences, 24 sentencing courts will consider the theories of general and specific deterrence,
which are based on the presumption that the harsher the punishment for an offence, the more
people (both the specific offender and wider community) will be ‘deterred’ from engaging in
it. 25 However, there are criticisms as to the utility of deterrence theory – as it is based on the
presumption that offenders are always acting in a rational manner and ignores that many act in
‘irrational’ ways, whether by reason of mental illness, or substance abuse, and thus deterrence
practices are unlikely to impact their decision making. 26 The impact of Indigeneity on the utility
of deterrence as a purpose in sentencing was considered in the High Court case of Munda v
Western Australia. 27 In this case, the High Court considered the impact of deterrence principles
in relation to Indigenous communities and contexts of prolonged disadvantage, wherein
premeditated crimes were uncommon and thus general deterrence may have less utility. While
the Court ventured that it could be argued that general deterrence had less impact in these
contexts, they nevertheless concluded that this was not a justification for lessening the
punishment for offences of violence. 28

Rehabilitation 29 aims to address the underlying issues that have created the offending
behaviour, to lower any likelihood of recidivism, through ‘remodelling’ a person’s thinking.30
The concept was considered quite favourably in the criminal justice system in the first half of
the twentieth century, 31 but fell from popularity in the 1970s and 1980s due to a popularized
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study by Robert Martinson, who concluded that rehabilitative programs did not reduce
recidivism. 32 This led to punitive approaches to sentencing and crime control, especially in
countries such as the US. 33 However, recent critiques of Martinson’s conclusions, 34 and a
recognition of the importance of individualised approaches to rehabilitation programs, 35 have
led to a renewed interest in this approach to punishment and crime control. The use of
rehabilitative arguments in the sentencing process is perhaps most apparent when applied to
cases involving young offenders. The case law appears to indicate an increased focus on the
rehabilitative purposes of punishment when discussing young offenders. 36 Theories such as the
‘focal concerns perspective’ (discussed later in the Chapter) have previously noted that judicial
officers tend toward more lenient sentencing for very young adult offenders (18-20 years) as
they are perceived as more reformable.

Other sentencing purposes relate to accountability, denouncement and recognising the harm
done to the victim and community. 37 Other common law principles that may also impact on
the sentencing process include parsimony, 38 retribution, 39 the parity principle 40 and totality. 41
It is not necessary however, to examine these purposes/principles in detail here.
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II

CRITICAL RACE AND WHITENESS THEORIES

In engaging this theoretical framework, it is necessary that I reflect on my own position as a
researcher in order to assist in decolonising the research process. 42 I need to be aware of the
privilege and the underlying, even subconscious, assumptions that I may bring to my research
and analysis. In order to do so, I have engaged critical race theory and whiteness theory in this
research, to further decolonise the research process, which has historically prioritized western
views. 43

A

Critical Race Theory

Critical Race Theory (‘CRT’) provides a ‘framework that can be used to theorize, examine and
challenge the ways race and racism implicitly and explicitly impact on social structures,
practices and discourses’. 44 CRT emerged from criticisms of critical legal studies and was
developed by scholars in the United States who were looking to express the perspectives of
minority groups (primarily African Americans) as a rejection of the myth of universalism and
equality of opportunity. 45 In incorporating race and racism in its analysis and listening to the
lived experiences and histories of those who have experienced institutional racism, CRT is able
to offer strategies for transforming oppressive social structures, such as criminal legislation and
criminal justice agencies and policies. This is integral, for although the law and legal processes
tend to define themselves as race neutral, they retain an inbuilt hierarchical presumption that is
largely determined by Westernised values. 46 Margaret Davies writes ‘if law is political, it is
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imbued with the politics of race as much as with the politics of liberalism, capitalism, gender,
and class.’ 47 Daniel Solorzano identified five tenets of CRT that should inform research and
policy, and these include ‘(1) The intercentricity of race and racism with other forms of
subordination, (2) the challenge to dominant ideology, (3) the commitment to social justice, (4)
the centrality of experiential knowledge, and (5) the transdisciplinary perspective.’ 48 Over the
years, CRT has been extended by other perspectives that incorporated varied forms of
racialized and gendered experiences, including LatCrit, TribalCrit, AsianCrit and FemCrit
theories. 49

In Australia, the concerns of CRT became more apparent in the 1980s and this resulted in the
RCIADIC attempting to include a properly racialized perspective through employing
Indigenous staff members and establishing Aboriginal Issues Units. 50 However, it is argued
that the methodologies adopted by the RCIADIC resulted in a ‘deep colonizing’ process that
ultimately reinforced the racist colonisation process of conquest and appropriation. 51 However,
despite these problematic approaches of the past, CRT is relevant to the current research, both
from its examination of the intersection of race and legal structures, but also through its
discussion of the debate of knowledge capital in a context of social inequality.
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B

Whiteness Theory

CRT will be utilised in conjunction with whiteness theory, which is a prevalent theory in
examining Indigenous rights issues in Australia. Compared to CRT, whiteness theory is a fairly
recent area of research, 52 although a number of studies of the phenomenon have appeared since
the 1990s. 53 Such studies explored ‘whiteness’ as a distinct racial identity and examined its
social and normative power. Although CRT and whiteness theories share many similar
antiracist themes, they differ somewhat in their focus. While CRT focusses on a non-white race
consciousness in order to ‘strengthen and consolidate self-determining identities which have
been previously stereotyped and erased by the dominant political discourse’, 54 whiteness theory
focusses on developing a consciousness of whiteness and its effects in order to ‘demystify
white power, and to remove the certainty of the comfortable place white people occupy in the
world’. 55 Whiteness theory is predicated on the basis that being identified as white brings with
it many unearned material and psychological privileges. These privileges ‘constitute whiteness,
which we understand as a series of discourses through which white people are privileged and
positioned as dominant in a particular context’. 56 Whiteness is not so much created through the
existence of particular characteristics, but through a lack of them and has been referred to as
an ‘empty category’ which is ‘constituted only by the absence and appropriation of what it is
not’. 57 It is often presented as the unproblematic and natural centre of the racialised world58

Davies, above n 1, 310.
For examples, see Ruth Frankenburg, White Women, Race Matters (University of Minnesota Press, 1993); Toni
Morrison, Playing in the dark: whiteness and the literary imagination (Harvard University Press, 1992); Richard
Dyer, White (Routledge, 1997); Matthew Frye Jacobson, Whiteness of a different color: European immigrants
and the alchemy of race (Harvard University Press, 1998); Ruth Frankenburg (ed), Displacing Whiteness: Essays
in Social and Cultural Criticism (Duke University Press, 1997); Thomas K. Nakayama and Judith N. Martin (eds),
Whiteness: the communication of social identity (Sage Publications, 1999).
54
Davies, above n 1, 318.
55
Ibid 318.
56
Meredith J. Sonn Christopher C. Green, 'Examining discourses of whiteness and the potential for Reconciliation'
(2005) 15(6) Journal of Community & Applied Social Psychology 478-492, 479.
57
Ibid 480.
58
See Aileen Moreton-Robinson, 'Witnessing Whiteness in the Wake of Wik' (1998) 17(2) Social Alternatives
11-14, and A Moreton-Robinson, 'White race privilege: Nullifying native title', Bringing Australia together: The
52
53

80

and has been noted as clearly present in Australian society, with Indigenous scholar Aileen
Moreton-Robinson writing
Australia has a history of preferring and privileging those people who have White skin. Indigenous
people are conscious of how White skin privilege works because we have lived within the constraints of
Whiteness. Living with Whiteness means being treated as less than white; not entitled to an equal share
in Australian society and consciously knowing the White culture does not respect, value or view as
legitimate our knowledge and rights. 59

Indigenous Australians are found on the other side of the privileged ‘white’ position, instead
experiencing unearned disadvantage and discrimination on the basis of their Indigenous status.
Indigenous people are continually reminded and made aware of their position within a racial
identity, whereas, although white people understand that race exists, they generally do not
apply it to themselves. Instead of internalising race, white people externalise race through
applying it to others; whiteness is invisible and is only made apparent when white people
compare themselves to non-white others. 60

Moreton-Robinson was one of the first Indigenous scholars to write in the area of whiteness
and how it is embedded within the Australian justice system. In her article Witnessing
Whiteness in the Wake of Wik 61 Moreton-Robinson explores whiteness as a concept of
dominance and privilege, embedded in society, culture and institutions that are commonly
referred to in Australia as the mainstream. She finds that not only does whiteness confer
dominance, it is also perceived as ‘being natural, normal and invisible’. 62 Moreton-Robinson
discusses how the cases of Mabo & Ors v Queensland 63 and Wik Peoples & Ors v State of
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Queensland 64 concealed the operation of whiteness in the Australian justice system. Despite
having their land violently taken from them through the process of colonisation, Indigenous
people were forced to provide evidence in both these cases for the claiming of their land
through courts and processes dominated by white men. She writes:
As the written word is generally regarded as more reliable by courts, all claimants must be able to
substantiate their oral histories with documents written by White people such as explorers, public
servants, historians, lawyers, anthropologists and police. These documents often distort and misrepresent
events through misinterpretation… Confirmation of the indigenous presence in the landscape is
dependent on the words of white people. Whiteness is centred by setting the criteria for proof and the
standards for credibility. 65

Although the courts did eventually rule in favour of the proprietary rights of the Indigenous
people in Mabo and the co-existence of native title with pastoral rights in Wik, these decisions
were met with resistance, as they were considered a threat to white interests in Australia – a
view promoted by the-then Prime Minister John Howard. Howard sided with pastoralists and
acted to incite fear in the non-Indigenous community about the Native Title Act (1993). 66 He
went on to amend that Act in 1998 67 through the development of a ten-point plan that essentially
narrowed the application of Native Title rights, to the benefit of white interests. 68 MoretonRobinson argued that in promoting white interests, Australian politicians couch their discussion
in terms of ‘The Australian People’ – thus presenting Indigenous Australian’s as the ‘other’,
with their interests firmly outside of the interests of the Australian community. 69
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The inherent whiteness of the Australian justice system has also been discussed by Elena
Marchetti and Janet Ransley. 70 While the authors acknowledge that Mabo was groundbreaking in that it did recognise the existence of Indigenous law, it was still narrow in its
privileging of colonial law and promotion of dominant legal terms and concepts. 71 While the
case of Wik did attempt to push Native Title further, it nevertheless still had to operate within
a white justice system that conflicted with Indigenous knowledge and perceptions. Marchetti
and Ransley have also discussed other examples relating to the Stolen Generations where the
inherent whiteness of the Australian justice system has acted to privilege colonial law and white
conceptions of justice, to the detriment of the Indigenous community. In the case of Cubillo
and Gunner, 72 which involved members of the Stolen Generation suing the government for
damages for ‘wrongful imprisonment and deprivation of liberty, breach of fiduciary duty,
breach of statutory duty, and breach of duty of care’, 73 the Court minimised and denigrated the
evidence given by the claimants and Indigenous witnesses on several occasions, describing
them as churlish, 74 and defensive or translucent. 75 Ultimately, the Court found in favour of
Government, finding that the claimants had not satisfactorily discharged their burden of proof
in relation to a cause of action, despite significant evidence that they had been removed from
their families on race-based policies, without consent and were victims of maltreatment at
various children’s homes. Although there has been some acceptance by judges that Indigenous
people may have a harder time representing their case due to cultural differences, such
acknowledgment has been superficial. 76 It fails to recognise that the legal system itself is
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cultured from a white perspective, instead of being a neutral, logical system. This is in effect a
‘hidden’ culture of the legal system. 77

It is important to acknowledge that whiteness does not only exist in those that are antagonistic
or ignorant to the history of Indigenous people, but can also feature in the attitudes of those
with ‘good intentions’. 78 Gary Foley writes ‘[o]ften without even realising it, many non-Kooris
are patronising and paternalistic and fail to properly understand the importance of “Aboriginal
control of Aboriginal affairs”’. 79 While there have been positive examples of Indigenous and
non-Indigenous political cooperation, 80 non-Indigenous people function from a position of
power and it is therefore important that they continually acknowledge and reflect on their
position when working with Indigenous people, or else they risk being harmful to the
communities they are attempting to assist. 81

Some Indigenous scholars have worked to disrupt whiteness in the academy by engaging ways
of talking, writing or researching that interrupt or interrogate traditionally western or liberal
notions of objectivity or neutrality. Moreton-Robinson, for example has turned the tables on
the traditional research dynamic of the Indigenous person as the research subject, and has
instead researched white women from her position as an Indigenous woman. 82 Other scholars
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who have challenged whiteness in their research process are Margery Fee and Lynette Russell,
who have disrupted whiteness through acknowledging their personal Indigenous identities in
their research and the way this influences their academic work in a storytelling framework. 83
This approach of situating oneself as an individual with history is becoming more common
among Indigenous scholars as they push against the imposed neutrality of the academy. 84

Nevertheless, the study of whiteness does not come without some critique. Authors such as
Richard Dyer have warned that white studies by white scholars may simply allow those people
to do what they have always done best, which is to ‘write and talk about what in any case we
have always talked about: ourselves’. 85 Whiteness theory can also arguably be used to include
white people as some kind of oppressed group, a sort of ‘me-too-ism’ that would seek to include
them in a class of whose suffering that have no real experience. 86 However, I would argue that
despite these concerns, 87 whiteness theory still provides a useful lens through which social
structures (such as criminal justice legislation) that implicitly privilege white individuals can
be critically examined.

III

‘POSTCOLONIALISM’ AND COLONIAL THEORIES

As a result of Australia’s colonial history and the devastating intergenerational impacts that
this has had on Indigenous people, it is appropriate to engage both postcolonial and settler
colonial theoretical lenses when considering the continuing relationship and impact of justice
system policies on Indigenous communities.
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A

Postcolonialism

The term ‘postcolonial’ became popular in the 1980s as a way of describing countries such as
Asia, Africa and South America where colonial rule had formally ended. 88 The term has also
been applied to Australia, despite postcolonial theorists arguing that the Indigenous inhabitants
of former colonies such as Australia, New Zealand and Canada, remain ‘colonised’. 89 In
discussing postcolonialism, Roy Alpana writes that
[w]hile the colonial era typically implied a relatively clear demarcation between the colonisers and the
colonised, postcolonialism refers to a more discursive condition, where the discourse and culture of the
former imperial power has left an undeniable scar on the psyche of the colonized. 90

Similarly, the term ‘decolonisation’ does not in fact refer to the return of a pre-colonial state,
but instead denotes a movement forward to a postcolonial state, wherein ‘the effects of
colonialism have become an inextricable part of the culture and of its legal, educational and
political institutions, and where the colonial state still serves as a reference point in local
discourse’. 91 There is no clear definition of postcolonial theory; the term ‘postcolonial’ adopts
a range of concepts that have developed without a single methodology; 92 nevertheless, there
are a range of common aspects that can be derived within postcolonial discourses.

Postcolonial theorists focus on how colonial laws have been imposed on pre-existing
populations, their cultures and lands, and how the ideological effects of colonial laws continue
to have modern relevance through their use ‘as an instrument of control in this postcolonial
world’. 93 Postcolonial theories critique liberal positivism for its promotion of legal neutrality
because failing to consider the differing needs of the ‘other’ can lead to substantively unequal
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outcomes. 94 This has been recognized by Harry Blagg, who has noted that facially neutral
legislation 95 (including sentencing legislation) 96 can lead to discriminatory outcomes for
Indigenous Australians.

Unlike colonial discourses, postcolonial discourses examine history from the position of the
colonised, or the ‘Other’. The notion of the ‘Other’ 97 is a critical component of postcolonial
theories. It derives from a history in which the coloniser has sought to define itself as the norm
through the construction of the ‘Other’. This was not a peaceful process and the coloniser often
constructed their identity through the violent exclusion of the ‘Other’. 98 In the past, Western
thought was structured around the subject and the object, so if you were not considered a
subject of the realm, Davies argues that you were considered an object or part of nature. As a
result, she writes ‘not only women, but also Indigenous people, Africans, and other non-white
people were associated with the realm of nature, and, like nature, there to be governed,
controlled, mastered, and enslaved’. 99

Postcolonial discourse is generally based around several key terms: colonialism, imperialism,
neo-colonialism and decolonisation. While colonialism and imperialism are often used
interchangeably, they do in fact have different foundations. Imperialism refers to a structure of
government with a metropolitan centre, concerned with increasing state power, dominating
other states and increasing sovereignty. 100 Clear examples of imperialism are the Roman and
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Ottoman empires. Alternately, colonialism was more related to settlements established for
commercial purposes or as territories removed from the home territory. 101 Australia is a clear
example of this, as the British needed further territory to which they could transport their
overpopulated prison population. After colonisation ends, eventually the process of
decolonisation begins. Decolonisation is the process that ‘essentially involves the changes of
status in a territory from colonial to independent’. 102 In the case of Australia, a new version of
statehood (whether recognised by the original Indigenous inhabitants or not) was considered
formed. The term neocolonialism is perhaps the newest of the four terms and was coined by
the first President of independent Ghana, Kwame Nkrumah. Nkrumah outlined that neocolonialism is a state experienced by former colonies, whom despite the formal achievement
of independence are still highly influenced by colonial power. 103 While neo-colonialism has
generally been associated with the economic study of colonial and imperial processes,
postcolonial theory (a term which is often used interchangeably with neo-colonialism) has
tended to maintain a broader focus on the historic effects of colonialism and imperialism. 104

While there remains significant debate as to the precise nature and scope of the field of
postcolonialism, there have been several key figures in its development. Psychoanalyst Frantz
Fanon is widely recognised as a foundational figure in postcolonial discourse. 105 Fanon is one
of the most well-known critics of colonialism and imperialism, and his two primary works
Black Skin White Masks 106 and The Wretched of the Earth, 107 focus on the experience of the
Other through colonisation. Fanon identified the psychological effect that colonisation had on
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colonised people, maintaining that it destroyed their sense of self. He also spoke of the dualistic
nature of the colonial world and how symbols of colonising power are embodied in statues,
signs and names. 108 While there have been critics of his work, from both racial and gender
positions in more recent times, 109 he remains a critical voice in postcolonial scholarship.

While Fanon has had undeniable impact on the field, Edward Said’s Orientalism: Western
Conceptions of the Orient, 110 is often quoted as the most influential text in postcolonial studies.
The main contention in this text is that Western knowledge of the Orient was largely interlinked
with Western power over the Orient. This is because knowledge and power are
‘homologous’ 111 in the colonising process, and therefore, the West in many ways constructed
the idea of the ‘Orient’, as opposed to any objective truth. 112 Said explores how these
Westernized truths about the Other are created and dispersed in order to reinforce Western
cultural power. However, this process goes both ways and the concept of the ‘West’ is also a
construct that has been created by the colonisers and the colonised. 113 Said argues that the idea
of Orientalism needs to be understood in terms of a discourse (the meaning of which he took
from Michel Foucault), through which power is operating to maintain and reinforce the
dominating culture. These discourses often result in the perpetuation of negative racial or
cultural stereotypes, a process to which Australia has not been immune to in regard to the
Indigenous community. Said argues that such a perpetuation of stereotypes allows the West to
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be presented in relation to the colonised community as a ‘race that knows them and what is
good for them better than they could possibly know themselves’. 114

One of the concepts that Fanon and Said did not explore in their early works was ‘hybridity’a concept discussed and illustrated by Homi K Bhabha. Bhabha focussed on how the process
of colonisation can lead to hybrid identities for the colonised. Bhabha builds on Fanon’s work,
arguing that after colonisation, there can no longer be a clear demarcation between the original
and alien culture, instead each is influenced by the other, producing a hybrid space 115 and
resulting in fluctuating identities which are caught in oppositional spaces between cultures.116
Notably, Bhabha makes clear that cultural hybridity not only affects the colonised, but the
colonisers, who must constantly shift their own identity in order to re-define their relationship
with the Other. 117 This is apparent in the Indigenous Australian experience, with Indigenous
scholar Michael Dodson stating: ‘Whether Indigenous people have been portrayed as ‘noble’
or ‘ignoble’, heroic or wretched has depended on what the colonising culture wanted to say or
think about itself.’ 118 Other Indigenous authors, such as Anita Heiss have also written frankly
on the subject of complex identity and identifying as an Indigenous person. 119 Bhabha’s works
on hybridity act to subvert traditional dualisms of identity and cautions against essentialism in
the construction of cultural identity. 120
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A large area of focus for postcolonial legal theory has been on the role laws have played as
tools of territorial acquisition. Historically, there were three main approaches to territorial
acquisition under international law – conquest, cession, and settlement. Upon landing in
Australia in 1770, Captain James Cook declared the country ‘terra nullius’ which is Latin for
‘no one’s land’ or for more general European purposes ‘unowned land’. 121 While some have
argued that Cook may have perceived the number of inhabitants he observed 122 too small to
have ‘settled’ the land, 123 there was clearly a racial and cultural superiority aspect 124 involved
in his decision to seize the land by force - despite having been instructed not to do so if the land
was occupied. 125 Had the Indigenous communities been recognised at the time of acquisition,
under international law, pre-existing Indigenous laws would have continued in force and been
applied equally to Indigenous communities and the settlers until changed by the new
sovereign. 126

The laws of Indigenous communities predated the invasion by many thousands of years and
permeated (and continue to permeate) all aspects of community living. Indigenous scholar and
Tanganekald woman, Irene Watson writes
The law is who we are, we are also the law. We carry it in our lives. The law is everywhere, we breathe
it, we eat it, we sing it, we live it. And it is, as explained by George Tinamin: Ngangatja apu wiya,
ngayuku tjamu. This is not a rock, it is my grandfather. This is a place where the dreaming comes up,
right up from inside the ground. 127
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When Cook declared the land terra nullius, he not only failed to recognise the rights of the
Indigenous communities that lived on the land, he failed to recognise the law that existed on
that land, which he himself should have been subject to. 128 Although the High Court overturned
Cook’s original claim of terra nullius in the case of Mabo v Queensland (No 2), 129 several
scholars acknowledge that this refutation of terra nullius was only recognised through the court
system, which is a colonial institution; therefore Native Title is only recognisable through a
non-Indigenous legal structure and is in many ways only a new Western legal fiction. 130

It is important to acknowledge that conceptions of postcolonialism have evolved over time,
from Edward Said’s early descriptions of orientalism and the ‘Other’, 131 Frantz Fanon’s
discussions of colonizing language, 132 to more recent debates by prominent Indigenous
activists such as Mudrooroo questioning the way Indigenous narratives are told and the need
to return to native languages to tell authentic Indigenous stories. 133 There are multiple
postcolonial theories 134 and this framework will rely on a postcolonial perspective as it has
been utilized in an Australian context. It is important to acknowledge that post-colonial
theories are not without critics, and some have noted that the use of the term ‘post-colonialism’
can falsely present an absence of colonialism that may in fact remain current in ongoing policy,
laws and processes. 135 This is discussed in relation to Settler Colonialism below. However,
Postcolonialism has ‘enormous potential as a set of theoretical and methodological tools for
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deconstructing colonial foundations of contemporary power structures – including legal
ones’. 136 This makes it one of the appropriate tool for analysing the impact of ICO legislation
on Indigenous communities and individuals in Australia’s uniquely postcolonial context.

B

Settler Colonialism

Recently, scholars have started to consider the relationship between Indigenous communities
and the colonising process from a ‘settler colonialism’ theoretical perspective. Settler
colonialism is applied to societies where an invading settler community aims to colonize
territory and replace the existing inhabitants. Within this process is a logic of ‘elimination’,
wherein the settlers try to effectively eliminate the Indigenous inhabitants and construct a new
nation as though the Indigenous peoples had never existed. 137

Andrew Woolford visualizes settler colonialism as a ‘series of nets that operate to constrain
[Indigenous] agency’ at macro, meso and micro levels. 138 Australia is a prime example of
settler colonialism, according to Penelope Edmonds and Jane Carey, who have stated that ‘[t]he
rapacious tenor of settler invasion and aggressively administered systems of assimilation have
contributed to the Australian case being frequently presented as the premier exemplar for settler
colonialism, the model against which other racialized settler-colonial enterprises are
measured’. 139 Settler colonialism theorists argue that a continuing series of frontier and later
governmental approaches have tried to control all aspects of Indigenous lives, including where
Alpana, above n 1, 319.
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they could live, whether they could raise their children, what work they could do, who they
could marry, and with whom they could interact – with the aim of eliminating them as a people,
or as a cultural identity. 140 At the point of federation the ‘eliminatory logic of settler colonialism
was much in evidence’ as the Australian Constitution was constructed as if the Indigenous
people had never existed upon the land. 141 Despite this, Indigenous people have continued to
contest settler colonial dominance and this has constantly disrupted the settlers’ legitimacy. 142

Settler colonialism has been linked with the concept of ‘structural violence’ 143 in its discussion
of how ‘genocide, assimilation, appropriation, and state violence’ 144 are used to erase
Indigenous presence. Structural violence in settler colonial states can also include ‘social
marginalization, political exclusion and economic exploitation’.145 Settler colonialism
considers the structural violence perpetrated against Indigenous communities and direct
personal violence perpetrated by settlers or state officials to be on the same continuum. 146 At
the core however, remains Indigenous land dispossession, as a means to colonial expansion.147

Juan Tauri and Ngati Porou have identified a number of key ‘colonial projects’ inherent to the
propagation of the settler colonial state. 148 These include the establishment of identity
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categories, 149 projects aimed at ‘breeding out’ Indigenous people such as eugenics programs
and forced sterilisation, 150 forced child removals 151 and the banning or criminalising of
Indigenous culture. 152 Beyond these, they identified the criminal justice system as ‘a key
colonial project within the armoury of the settler colonial state’. 153 They argue that the criminal
justice system’s importance as a colonial project has only intensified in current times, as the
states’ ability to use direct violence against Indigenous peoples has been diminished. 154 As a
result, the state has turned to more sophisticated methods of governing and containing
Indigenous people. Tauri and Porour contest:
In other words, the killing times are over, but epistemic and structural violence are still essential colonial
projects in the on-going, contested process of settler colonization, and its form, more often than not,
manifests through the application of crime control policies, legislation and practices (Churchill, 1997;
Cribben, 1984). 155

In examining ICOs it is therefore necessary to remain cognizant of the potential methods by
which the legislation may be used, and indeed forms, part of a modern settler colonial
instrument of containing and eliminating Indigenous identity and agency.
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IV

INTERSECTIONAL RACE AND GENDER THEORIES

In examining the particular sentencing needs and the impact of the ICO legislation on
Indigenous women, this research will utilise the work of scholars that have considered the
intersections of feminist legal and critical race/post-colonial theories, 156 including Indigenous
feminist theories. 157 The scope of feminist legal theories is large, but a key premise is that law
is gendered and that what is reflected as rational law is generally a reflection of the interests of
those in power. 158 This means that in a patriarchal society, laws are made to suit males and
males are intended to be the beneficiary of those laws. 159

While the law is often described as objective, influential radical feminists such as Catharine
MacKinnon, have argued that this is a false reality as there is no such thing as an objective
perspective. In the 1980s, MacKinnon argued that as the stakes and power of the sexes were
not equal, there was no such thing as an ungendered reality or ungendered perspective. 160
MacKinnon believed that the state is essentially male, with liberal legalism positioning the
male point of view (or ‘point-of-viewlessness’) as the standard of reason. 161

Other socio-legal feminist scholars in the 1980s, such as Margaret Thornton, discussed the
dualisms that underpinned the dynamic of women’s oppression. Thornton identified liberal
ideology as being based on the belief 162 that men are associated with rationality, reason,
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objectivity etc., while women are associated with irrationality, feeling, emotion, and
passivity. 163 These dualisms also play into the roles associated with the ‘private’ (i.e. the family
home) and ‘public’ (i.e. public life, politics and law) spheres of life. 164 Thornton argues that
women’s assignation to the private sphere essentially impedes their ability to participate in the
public sphere, 165 including in areas such as law reform.

While feminists during the 1980s supported Mackinnon’s rejection of ‘point-of-viewlessness’
they did caution against creating an essentialising universal feminist theory. Critical legal
scholar and feminist Clare Dalton referenced MacKinnon’s assertion of females as sexual
subordinates, and instead argued that there cannot be universal truths about the gendered
concepts of ‘woman’ or ‘man’. 166 There are dangers in creating essentialist assumptions – as
they rob subjects of other features that play important parts in their lives such as race, class,
sexual orientation, religion, ethnicity, gender, employment status and physical or mental
health. 167

Feminism is similar to CRT and whiteness theories in that these theories identify that laws are
not neutral since they favour those who hold power within a society. For Indigenous women,
this produces intersectional disadvantage as they are impacted both through their gender and
their Indigenous status. Intersectionality, a term popularized in the early 1990s, will be a key
theme when examining the position of Indigenous women and their experiences of ICOs. As
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the experiences of Indigenous women are often produced through ‘intersecting patterns of
racism and sexism’, 168 it is important to acknowledge that feminist or antiracist theories alone
may fail to respond to their unique needs and may, if used in isolation, recreate the
marginalisation of this group. 169

The term ‘intersectionality’ was first used by Kimberlie Crenshaw in her article
Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics 170 - a pivotal publication
of third wave feminism. In this paper she discussed the problematic approach of examining
race and gender ‘as mutually exclusive categories of experience and analysis’ and illustrated
the failure of authorities to recognise the compound discrimination faced by women of
colour. 171 She noted that these ‘single-axis framework[s]’ erase women of colour from
discourses of race and sex discrimination and simultaneously tend to focus on privileged
members of those groups. 172 Crenshaw suggests that this ‘creates a distorted analysis of racism
and sexism because the operative conceptions of race and sex become grounded in experiences
that actually represent only a subset of a much more complex phenomenon’. 173 In illustrating
the term ‘intersectionality’, she wrote
Because the intersectional experience is greater than the sum of racism and sexism, any analysis that
does not take intersectionality into account cannot sufficiently address the particular manner in which
Black women are subordinated. Thus, for feminist theory and antiracist policy discourse to embrace the
experiences and concerns of Black women, the entire framework that has been used as a basis for
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translating “women’s experience” or “the Black experience” into concrete policy demands must be
rethought and recast. 174

Crenshaw discusses intersectionality clearly, outlining that the issues faced by women of colour
cannot be resolved by simply including them in the structure, because the result of
intersectional disadvantage is greater than merely the sum of racism and sexism. Crenshaw
used a variety of discrimination cases from the 1970s to illustrate how issues of intersectionality
can play a role in disadvantaging women of colour in the justice system. 175 Crenshaw
commented on the American Courts’ inability to recognise the discrimination and
marginalisaton of black women on the basis of being black women, as distinct from
discrimination based on gender or race alone, or as the sum of race and gender. In being both
too alike and too dissimilar to these larger classes, Crenshaw argued that black women found
themselves on the margins of ‘feminist and Black liberationist agendas’. 176 In later work,
Crenshaw examined how the lack of understanding by the state of the intersectional experience
of women of colour negated the effectiveness of policies addressing domestic violence and
rape. 177 Crenshaw noted that ‘attempts to respond to certain problems can be ineffective when
the intersectional location of women of colour is not considered in fashioning the remedy’, 178
for as these women face different hurdles, they require different remedies. 179 As a result, if
antiracist and feminist discourses fail to engage with intersectionality, they will only reinforce
the subordination of women of colour. 180
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Indigenous scholar Larissa Behrendt has been advocated for ensuring that Indigenous women’s
voices are incorporated into feminist teaching. Similarly to Crenshaw, she has been critical of
the white feminist movement for failing to take into account the perspective and stories of nonwhite women. 181 Behrendt notes that the traditional feminist narrative of the struggle for power
being between men and women is overly simplified for Indigenous women, as white women
have been oppressors of Indigenous women, just as men have been. 182 Behrendt argues that
the ‘universal’ and essentialist feminist approach is easy for white feminists, as it does not
require the opinions of non-white women, nor reflection on the role white women have played
in their oppression. 183 Behrendt also supports Angela Harris who critiqued Mackinnon’s gender
essentialism for silencing non-white women and allowing the feminism debate to be largely
carried out by middle class white women. 184 Harris argued that the political strategy of
feminism should be around telling different stories from women of different intersectional
experiences, rather than trying to outline a grand theory. 185 Behrendt argues that as a result of
the essentialism inherent in the feminist movement, Indigenous women have become alienated
from it. The movement is not supportive of their needs or their goals. 186 As such, the way
forward includes consciousness raising and the telling of Indigenous women’s experiences and
stories. 187 The voice of Indigenous women in feminism and in wider discussions about the
criminal justice system is integral, as its lack can lead to the use of colonial stereotypes and the
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perpetuation of what Audrey Bolger has described as ‘bullshit traditional violence’ 188 in
Australian Courts. 189 It can also potentially lead to the propagation of inappropriate justice
responses being applied in situations involving family and intimate partner violence in
Indigenous communities. 190

More recently, legal scholar Elena Marchetti has commented on the failure of legal processes
to accommodate the experiences of Indigenous women through an intersectional approach,
paying particular attention to the RCIADIC and its failure to undertake an intersectional race
and gender analysis. 191 There have been several criticisms of how the Royal Commission chose
to represent the needs of Indigenous women. Some scholars noted that while the review focused
on deaths in jail, there were in fact far higher numbers of deaths in the community, primarily
Indigenous women as a result of family violence. 192 Others noted the dearth of attention given
to other issues facing Indigenous women’s experience of the justice system in the reports. 193
Audrey Bolger, Aboriginal women and violence (Australian National University Research Unit, 1991), 50.
For example, Behrendt has described several cases in which colonial stereotypes of Indigenous women as
promiscuous and more immune to the effects of rape have been used to diminish the impact of crimes upon them.
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While Marchetti concludes that the lack of Indigenous women’s voices in the RCIADIC reports
was largely unintentional, it resulted from a liberal legal ideology that favoured race-centered
(as opposed to gender-centered) analysis. 194 These race-centered analyses predominantly
focussed on the narratives of men. 195

Any attempts to examine legislative effects on Indigenous women must be cognizant of the
fact that they occupy positions that both physically and culturally marginalize them; therefore
it is useful to utilise theories that specifically address this position, such as Indigenous
feminist 196 and Indigenous feminist legal theories. Indigenous feminist theory, which has
emerged since the 2000s, aims make ‘whiteness’ visible especially in relation to the power
relations between white feminists and Indigenous women. 197 According to Emily Snyder,
Indigenous feminist legal theory ‘draws out gendered power dynamics as they occur in legal
processes, reasoning and the interpretation of principles. It also engages critically with claims
about gender, tradition, culture, and legal agency’, 198 and is often applied to analysis of
customary law practices. While this research will be focused on mainstream law practices,
these theoretical understandings remains relevant to the current research through identifying
inter-community gender power issues in Indigenous communities.
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V

FOCAL CONCERNS PERSPECTIVE

One of the most significant theories to examine the intersection of age and sentencing has been
‘Focal Concerns Perspective’ (‘FCP’). 199 In a paper in 1998, Darrell Steffensmeier, Jeffery
Ulmer and John Kramer posited the idea that:
[T]hree focal concerns influence judges and other criminal justice actors in reaching sentencing decisions
(see also Steffensmeier et al., 1993). The three focal concerns are the offender's blameworthiness and the
degree of harm caused the victim, protection of the community, and practical implications of sentencing
decisions. 200

In 2017, this definition of the focal concerns was slightly revised to ‘blameworthiness,
protection of the community, and practical implications of the resulting decision’. 201 The
concept of blameworthiness relates to the defendant’s culpability, and concepts such as
proportionality (i.e. fitting the punishment to the crime) come into consideration – generally
the offender’s present offence and criminal history will play a significant role. Protection of
the community draws on notions such as incapacitation and both general and specific
deterrence. In contrast, the practical implications concern focuses on contextual issues of costs
and resources e.g. ‘prison capacity, disruption of ties to children, ability of the defendant to “do
the time” and potential impact of offender recidivism on the courts public standing’. 202
Steffensmeier et al noted that while these three focal concerns form the basis for most
sentencing exercises – they are nevertheless influenced by the offender’s position in society,
and this can contribute to significantly disparate treatment of people of a particular status or
group of statuses. 203 The interaction of both legal and extra-legal variables (certain locations,
certain crimes or specific types of victim-offender relationships) can allow for the development
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of contextual discrimination, or indirect discrimination that is often prejudicial to minority
groups. 204

One of the key elements of the FCP theory is that as a result of the complex nature of these
focal concerns and the limited information available in court, judicial officers may resort to the
application of ‘perceptual shorthand’ in their sentencing decisions. 205 This means they may
rely on criminal stereotypes in order to reduce uncertainty in the sentencing process, that are
often based on the individuals characteristics such as age, race, ethnicity, socio-economic
status, gender and region. 206 Largely, this stereotyping negatively affects vulnerable groups
within the community. Steffensmeier et al use the example of young, black males in the US
criminal justice system, who have been referred to with labels such as ‘“drop-outs”,
“delinquents”, “dope addicts”, “street-smart dudes”, and “welfare pimps”’. 207 Steffensmeier
et al have argued that judicial officers are likely to be affected by the same stereotyping
apparent in the wider community. 208 As a result, they may find certain groups less dangerous
– or threatening to the safety of the community, such as older white females, which in turn may
affect the severity of their sentencing outcomes. 209
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FCP has been described as having a ‘strong affinity with the notion of intersectionality’ 210 in
the manner through which it ‘proposes mechanisms by which social statuses combine and
interact to influence criminal justice punishment decisions, advantaging some and
disadvantaging others’. 211 FCP has been applied to the way that Indigenous offenders are
treated in the criminal justice system, both from lenient and discriminatory perspectives, in the
work of Christine Bond and Samantha Jeffries. As described in Chapter 2, Bond and Jeffries
have noted that judicial officers in South Australian higher courts 212 and problem-solving
courts, 213 as well as Queensland’s ‘Nunga’ courts 214 and Western Australia’s higher courts 215
may be applying a more lenient approach to Indigenous offenders, due to their perceived
lessened culpability, as a result of historical factors and systemic disadvantage. In contrast,
they have also utilised a FCP approach to explain the more discriminatory approach taken by
lower courts 216 towards the sentencing of Indigenous offenders, noting that in this fast-paced
environment judicial officers may be more likely to rely on traditionally racist and
discriminatory perceptions of Indigenous offenders, including that they are ‘dysfunctional’ and
‘given to criminal conduct’. 217

Ibid 811.
Ibid 811.
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Many scholars have utilised the theory of FCP to explore and explain a variety of sentencing
phenomena, including the impact of age, 218 race, 219 ethnicity, 220 Indigeneity, 221 health,222 and
gender 223 on sentencing decisions. In relation to age, Steffensmeier et al were among some of
the first scholars to discover the U-shaped curvilinear relationship that exists between age and
sentencing. 224 This relationship evidenced that offenders in their 20s and early 30s tended to
be sentenced more harshly than any other age group, whereas offenders 50 years and over and
very young adult offenders (18-20) are generally sentenced more leniently. 225 Steffensmeier et
al argued this could be because judicial officers were likely to perceive very young or teen
offenders as more impressionable, and likely to be harmed by imprisonment, while older
offenders (50 years and over) were considered less dangerous and therefore posed a lower risk
to the community. 226 Subsequent studies by other scholars have also found evidence of this Ushaped age-sentencing relationship. 227 As a result of these findings, Steffensmeier et al have
criticised age-based sentencing studies for using overly broad age-ranges, as this may
potentially mask more subtle relationships between age and sentencing, such as the ‘teen’
leniency effect observed for offender’s aged 18-20. 228
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When examined in the presence of other variables such as gender and race, certain relationships
in sentencing become more apparent, and the age-sentencing relationship becomes more
varied. For example, while being a teenager added clear leniency for certain groups (females
and white males), Steffensmeier et al found it did not provide the same leniency to other groups
(i.e. black and Hispanic males). 229 Generally, they found that (in the US) sentence severity was
greater for males over females, and harsher to black and Hispanics over white offenders – but
generally the age curvilinear relationship persisted – with the youngest and oldest offenders
being treated most leniently. 230 Earlier studies have also found that race is more influential in
the sentencing of younger rather than older offenders. 231 And while generally black offenders
were treated more harshly than white offenders, the singular effects of race, gender and age,
were comparably modest compared to the differences that can be observed in particular agerace-gender combinations. 232

Beyond lessened community risk, one reason posed for the lowered sentence severity
experienced by both older (50 years and over) white and black offenders 233 was concerns
surrounding health. 234 Compared to their younger counterparts, older offenders have greater
health needs, including chronic illness, medication and special diets, which can make them
more difficult to manage in a prison setting. 235 Steffensmeier has also argued that for them,
prison may be seen as harsher punishment as ‘time for them may be seen as a diminishing,
exhaustible resource wherein the future becomes increasingly valuable’. 236 In comparison,
younger offenders (20 years and over) may be perceived as more able to ‘do time’ and be less
Ibid 828.
Ibid 828.
231
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harmed by the prison environment, as well as being seen as posing a greater risk to the
community as a result of being able-bodied. 237

FCP has examined the impact of being female on sentencing and has generally noted a more
lenient sentencing approach to females over males. 238 While racial minorities (black and
Hispanic) were still found to be treated more harshly in gendered analyses, these effects were
more muted for minority women than for males. 239 Some have linked this to judicial
perceptions of females being less dangerous than men, that their offending is likely to be related
to their own victimization, and concerns about the social cost of imprisoning women (for
example the impact on dependent children). 240 However, it is questionable whether these same
considerations (as applied to black and white women in the US) are directly applicable to
Indigenous women in Australia. Historically, Indigenous women have had a very different
relationship with the justice system especially in relation to their parenting and a variety of
policies have been utilised with the aim of removing their children. 241 Indigenous women have
been perceived as ‘negligent in their housekeeping, home making and parental responsibilities
and had their children removed on these grounds’. 242 So it is possible that focal concerns
relating to dependent children may operate differently to Indigenous women in Australian
courts. There is also evidence that in contrast to a ‘lenient approach’ at sentencing, Indigenous
women have instead been more likely (than non-Indigenous women) to be brought before the
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courts and sentenced to imprisonment for minor offences and public order offences. 243 In some
jurisdictions, judicial officers have been seen to take a colonial paternalistic role to Indigenous
women – perceiving imprisonment to be a ‘protective’ environment where they can ‘get
cleaned up and fed’. 244 As a result, the US-developed FCP theories need to be viewed with
some speculation when applied to Indigenous women, as they have had a historically different
relationship with the justice system in comparison to other minority groups in the US.

Few studies have made the link between FCP and geographical concerns, but this research will
argue that there is one. One of the three pillars of the FCP framework is the judicial officer’s
reliance on the concern of ‘practical implications’ or constraints, which includes considerations
of the costs and resources required to punish the offender. 245 In the US context, this concern
has been primarily linked to issues such as prison capacity and the ability of the offender to ‘do
time’. But I would argue that in Australia the practical implications concern is likely to involve
an analysis of local resources and infrastructure. 246 For example, in considering an ICO, a
judicial officer is likely to consider whether or not the local area in which the offender is to be
supervised, has the requisite resources necessary to support the offender completing all ICO
conditions. This would include accessible Community Correction offices, accessible
community service options, rehabilitation services, and suitable transport options (including
public transport in the region) – all resources which are sparse in the rural and remote regions

Lorana Bartels, 'Sentencing of Indigenous women' (2012) (Brief 14) Indigenous Justice Clearinghouse 1-8, 3;
Julie Stubbs, 'Indigenous women in Australian criminal justice: Over-represented but rarely acknowledged' (2011)
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of NSW. 247 As such, this focal concern is likely to negatively impact the suitability assessment
of offenders in rural and remote regions. Several stakeholders in the ICO consultation process
outlined specific concerns regarding the lack of resources available in remote and regional
areas of NSW to support an ICO, 248 and recent evidence has indicated that offenders in these
areas are less likely to receive an ICO than those in metropolitan areas. 249 BOCSAR has linked
this underrepresentation to issues relating to homelessness, lack of treatment options, and
difficulty implementing electronic monitoring. 250 As such, FCP will provide a valuable lens
through which the impact of not just age, but also geographical context can be examined in
relation to the accessibility of ICOs for Indigenous offenders across the state.

CONCLUSION
In conclusion, this thesis will use an intersectional theoretical framework that draws on a
variety of theories to tease out the nuances of the relationship between Indigenous offenders
and the ICO. The use of these theories will ensure that the research process and research
analysis reflects on the impact of whiteness while taking into account the unique postcolonial
history of Indigenous people and the multiple intersectional hurdles they may face when
interacting with the justice system.

See the geography discussion in Chapter 2 of this thesis, for further illustration.
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CHAPTER 4: METHODOLOGY
INTRODUCTION
There are two main analyses within this thesis, including: (1) an analysis of the documents,
reports and textual evidence that emerged during the original 2007-2010 development of the
ICO policy to determine whether the needs of Indigenous offenders were sufficiently reflected
in the reform; and (2) an analysis of a number of interviews with Indigenous offenders and
stakeholders who have some experiences or knowledge of ICOs either personally, or in their
area of employment, to explore whether or not ICOs meet Indigenous offender needs in practice
and whether these experiences are affected by factors such as age, gender and geographical
area. This Chapter will explain the methodology utilised to conduct these analyses.

Part I of this Chapter will explore the ethical research framework engaged within this study, to
develop a decolonising methodology. Part II will focus on the first area of analyses, the textual
policy analyses, including how the data was selected, collected, and what methods of analysis
were utilised. Part III will outline the interview analysis, including aspects such as participant
sampling and recruitment, interview methods and the mode of analysing the interview data.
Part IV illustrates the limitations of the described methodology.

I

ETHICAL RESEARCH APPROACHES
A

Decolonising Methodology

A primary aspect of this research has been its aim to engage a decolonising methodology. 1

1

Linda Tuhiwai Smith, Decolonizing Methodologies (Zed Books, 2nd ed, 2012).
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In utilising a decolonising methodology, this research has drawn on a number of Australian
and international Indigenous scholars, including Linda Tuhiwai Smith, Juan Tauri and Juanita
Sherwood. 2 A decolonising methodology recognises that research is not ‘value-neutral’ 3 and
that traditional Western research models have perpetuated racism and colonialism, while
failing to value Indigenous perspectives. 4 In a paper by Sherwood and Sacha Kendall, they
summarise some of the primary features of a decolonising methodology, which include:
•

Illustrating the power differentials

•

Emphasising the ongoing maintenance of colonisation throughout all dominant organisations such as
government, health services, universities and legislation.

•

Providing and not obscuring the vital context of the issues or circumstance being investigated

•

Deconstructing old myths and revealing practices used to problematize Australian Indigenous peoples in
the past and currently

•

Examining hegemonic practice and oppressive policy

•

Recognising, respecting and utilising Indigenous ways of knowing, being and doing for every country

•

Providing balanced stories

5, 6

These features provide a valuable starting point for decolonising methodological approaches.
The elements of decolonising work have also recently been expanded on in relation to

The works of Linda Tuhiwai Smith have been integral in developing an understanding of the impact of nonIndigenous research on Indigenous communities, and though her conceptual framework for decolonising
methodologies was not specifically aimed at non-Indigenous researchers, it has provided useful guidance in the
development of this research design. See ibid. The work of Juan Tauri has also been invaluable in developing a
decolonising approach to research, especially in relation to criminology research. See Chris Cunneen and Juan
Tauri, Indigenous Criminology (Policy Press, 2016); Juan M. Tauri, 'Research ethics, informed consent and the
disempowerment of First Nation peoples' (2018) 14(3) Research Ethics 1-14. Juanita Sherwood’s work on
participatory action research with Indigenous communities has also assisted in developing the community
consultation aspects of this study. See Juanita Sherwood and Sacha Kendall, 'Reframing spaces by building
relationships: Community collaborative participatory action research with Aboriginal mothers in prison' (2013)
46(1) Contemporary Nurse: A Journal for the Australian Nursing Profession 83-94.
3
Sherwood and Kendall, above n 2, 88.
4
See J Sherwood, Do no harm: decolonising Aboriginal health research (University of New South Wales, 2010);
Cunneen and Tauri, above n 2; Tauri, above n 2; R West et al, 'Through a critical lens: Indigenous research and
the Dadirri method' (2012) 22(11) Qualitative Health Research 1582-1590; P Sullivan, 'The generation of cultural
trauma: What are anthropologists for?' (1986)(1) Australian Aboriginal Studies 13-23.
5
Within the text, Sherwood and Kendall cite Sherwood’s doctoral thesis from 2010. See Juanita Sherwood, Do
no harm: Decolonising Aboriginal health research (Doctoral Dissertation Thesis, University of New South Wales,
2010).
6
Sherwood and Kendall, above n 2, 88.
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criminological research. In discussing decolonising approaches to Indigenous criminology,
Chris Cunneen and Tauri outlined three ‘principles’ which have informed the decolonising
approach adopted in this study. These include:
•

The first principle is the necessity of ‘committed objectivity’ in this endeavour.

•

The second principle is ‘speaking truth to power’ and the need to ‘give back’ to the communities from
which you have received and then taken knowledge.

•

The third principle is that Indigenous criminological research with Indigenous peoples should be ‘real’,
meaning it must come from within Indigenous peoples and their communities. 7

In engaging a decolonising methodology, this study sought to meet these principles, and
believes that in doing so, it also largely met with the ‘features’ of a decolonising methodology
as outlined above by Sherwood and Kendall. Firstly, in ensuring ‘committed objectivity’ this
thesis has aimed to prioritise Indigenous voices above non-Indigenous voices and be ‘guided
by the voices of the Indigenous experts, those living with and dealing with the consequences
of the circumstances’ 8 which were being investigated. In doing so, this research also aimed to
limit the bias inherent in my white perspective, which is an important consideration in
decolonising work, while still producing evidence-based, verifiable findings.

In relation to speaking ‘truth to power’ and ‘giving back’ to the communities, I attempted to
achieve this in several ways. Primarily, speaking truth to power has been achieved through the
adoption of a critical race, gender and postcolonial/settler colonial framework (outlined in
Chapter 3), that acknowledges the impact of colonisation and critically analyses governmental
approaches to the ICO reform. In doing so, the research effectively illustrates power
differentials, emphasizes the maintenance of colonisation through the NSW justice system and
provides vital context to the circumstances in which the ICO was developed. In order to give

7
8

Cunneen and Tauri, above n 2, 31.
Sherwood and Kendall, above n 2, 87.
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back to the community, this research has adopted a process of providing vouchers (or payments
to Indigenous participants both in and out of custody) for their time and expertise to ensure
they are not disadvantaged by their participation (discussed in Part III, Section E). The findings
of the research are also to be provided to local area Indigenous legal and health services, in
short form, plain-English pamphlets, to ensure the knowledge goes back to the community. See
Appendix 1.

Finally, I believe that this research is ‘real’ in that it emerged from concerns raised by serviceproviders at the ALS, an Indigenous-owned and operated service (illustrated in Chapter 1). The
scope and nature of the research questions were also discussed with NSW Elders (discussed
below), who provided their support for the research, and felt that it would positively benefit
their communities.

This decolonising methodology framework guides all aspects of this study’s methodology.
Further features of the decolonising approach will be discussed in greater detail throughout the
various sections of this chapter.

B

Initial Consultative Process with Indigenous Elders in the Community

In conducting Indigenous-focussed research, it is integral that the research focus and methods
have been developed in partnership with the community. As such, before this project was
initiated, I (at the advice of an Indigenous Elder) undertook a consultative process with six
Indigenous respected leaders and Elders from the Illawarra, Nowra and Kempsey regions who

114

had some experience working in the criminal justice system. 9 These meetings took place over
the course of July and August, 2015.

This consultative process aimed to discover if Indigenous community members (especially
those with experience in the criminal justice system) were supportive of the development of a
research project focussed on ICOs and their impact on Indigenous offenders and
communities. 10 Attention was brought to the fact that the research would be primarily
conducted by me – a young, non-Indigenous woman of Italian/British heritage. The Elders and
respected leaders were also asked their opinions and thoughts on a number of areas that would
directly influence the nature, scope and direction of the proposed research, including:
•

The scope and focus of the proposed research questions;

•

Their thoughts on the current legislative framework of ICOs (they were provided with
summarised resources);

•

Whether or not they thought the proposed research was worthwhile;

•

What they believed were appropriate methods for contacting Indigenous participants;

•

What research methods were appropriate to engage with Indigenous people including
differences between men and women;

•

How the research could be made more culturally sensitive;

•

How the results could be disseminated for use and benefit of the Indigenous
community;

Unfortunately no Elders from the Walgett area were engaged in the initial consultative process, due to logistical
constraints at that time in the research – however, from the concerns later raised by interviewees in the area, it
appeared that similar issues were apparent in the Walgett region as were generally apparent in the Nowra and
Kempsey regions, where Elders and respected leaders were consulted.
10
Principle 8 of the AIATSIS Guidelines stated that ‘Consultation and negotiation should achieve mutual
understanding about the proposed research’, see Australian Institute of Aboriginal and Torres Strait Islander
Studies, Guidelines for Ethical Research in Australian Indigenous Studies (Australian Institute of Aboriginal and
Torres Strait Islander Studies, 2012), 11. The early consultative process of this project involved an honest
discussion about the aims of the project and the potential benefit to the Indigenous communities in NSW. Through
this consultative process, Indigenous community members in NSW helped formulate the research questions and
methods that would be utilised.
9
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•

What forms of remuneration for participation (if any) were appropriate?

These questions not only aimed to reveal the direction that the Elders and respected leaders felt
the research should go in, but also aimed to ensure culturally appropriate research methods
were adopted, and that these were appropriate for Indigenous communities in NSW regions. 11

The consultative process revealed that the Indigenous Elders and respected leaders were in
favour of the research being conducted, despite the non-Indigenous background of the
researcher. This was on the condition that the research was conducted in a culturally
appropriate manner, with guidance from the Indigenous community on cultural matters and
with adherence to the Australian Institute for Aboriginal and Torres Strait Islander Studies
(‘AIATSIS’) research guidelines. In relation to the research questions, the scope was
considered appropriate and the topic deemed worthwhile. 12 While there were some differing
opinions in relation to culturally-appropriate contact approaches and research methods, it was
generally deemed acceptable to reach participants through known peak bodies (such as the ALS
and other Indigenous bodies or well-known community persons) and it was also considered
appropriate to meet with participants for one-on-one, face-to-face interviews. While focus
groups were an option also suggested by some male Elders, there was some dispute as to their
appropriateness, especially if they were comprised of both male and female participants, as this
was deemed likely to raise issues of men’s and women’s business. As it would not be
appropriate for men to discuss men’s business in the presence of women, or the reverse, focus
groups were deemed inappropriate due to cultural and social reasons. 13 As a result, face-to-face
Sherwood, above n 4.
This meets with H Schmidt’s second criteria for working with Indigenous people, that notes the ‘community
must perceive the choice of research topic or question as relevant’. See H Schmidt, 'Conducting research with
First Nations and for First Nations: A reflective study of Aboriginal empowerment within the context of
participatory research' (Unpublished doctoral thesis, York University, 2009).
13
While gender-specific focus groups may have provided some means of resolving this, I had some concerns that
the difficulty of finding enough female offenders on ICOs (or in custody) would provide limited options to conduct
female focus groups and would therefore result in unbalanced research methods across the male and female
participants. The difficulty accessing female Indigenous offenders with ICO experiences did ultimately become
11
12
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individual interviews were instead adopted as the mode of data-collection. It was also
considered appropriate to provide remuneration to Indigenous research participants through the
provisions of some type of voucher, such as a grocery or petrol voucher as a mark of respect
for their time and expertise. In relation to dissemination of the results, there was again a variety
of opinions, but one common theme was the development of shortened, dot-point, plainEnglish presentations or resources that could be provided to organisations that were easy to
read and easily disseminated. 14

It was only after this consultative process was completed that the research questions for this
project were finalised and ethics applications developed. I aimed to keep the project as close
as possible to the views and research methods outlined as acceptable by the Elders and
respected leaders, in order to ensure that the research was reflective of Indigenous community
values and research interests.

C

Indigenous Advisory Group

In order to ensure that the research was undertaken in a culturally sensitive way in line with the
consultation discussions, this project included the development of a small advisory group 15

apparent during the data collection period – and only two were able to be interviewed over the course of 12
months, in two geographically separated areas. So a focus group would have been unfeasible in any case.
14
Principle 12 of the AIATSIS Guidelines stated that ‘Research outcomes should include specific results that
respond to the needs and interests of Indigenous people’, see Australian Institute of Aboriginal and Torres Strait
Islander Studies, above n 10, 16. In consulting with the community, I discussed the development of research
outcomes and how such outcomes should be disseminated. As such, research results were outlined in brief,
pamphlet-like documents to be disseminated to communities through ALS offices and potentially other
community hubs, such as the Aboriginal Medical Service upon completion of the thesis. This resource also
provides contact details for me, so that interested community members can contact me directly and discuss the
research orally, if that is their preference, and seek further documentation or research results from the project if
they wish to. This will also assist in meeting Principle 13 of the AIATSIS Guidelines, which states ‘Plans should
be agreed for managing use of, and access to, research results’, see ibid, 17.
15
In discussing the insider and outsider journeys of Indigenous and non-Indigenous researchers working in the
field of Indigenous issues, Angela Dew, Elizabeth McEntyre and Priya Vaughan draw attention to the importance
of the role of Indigenous advisory groups. See Angela Dew, Elizabeth McEntyre and Priya Vaughan, 'Taking the
Research Journey Together: The Insider and Outsider Experiences of Aboriginal and Non-Aboriginal Researchers'
(2019) 20(1) Forum: Qualitative Social Research 1-17, paragraph 31.
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comprising of one female Elder from the Illawarra region and one male Elder from the Nowra
region. 16 As a result, these Elders could inform both an Indigenous female and male perspective
and had local knowledge of two areas where the research would be conducted (Campbelltown
and Nowra). Both Elders had experience working with Indigenous offenders in the prison
system and were particularly sensitive to their needs. The female Elder had a long background
in ethical Indigenous research, having served on multiple Ethics Committees and had a history
of working with Indigenous people in prisons in a variety of programs. The male Elder also
actively worked and mentored Indigenous offenders in the prison system. The male Elder acted
as a support person during the interviews of Indigenous offenders in prison in the Nowra region,
and assisted in ensuring that several persons whose voices he thought were highly relevant to
the research were able to participate (the ICONA group – to be outlined later). Both Elders
agreed to form part of the Advisory group on this project on the basis of the fact they felt it was
beneficial for the Indigenous community, provided that it promoted the Indigenous voice and
was conducted using culturally appropriate methods. This Indigenous Advisory Group
provided cultural-appropriateness advice in relation to the conduct of the research and gave an
Indigenous lens to the analysis. 17 These Elders informally discussed the research with me and
provided advice on how to engage with Indigenous interview participants, especially those
currently incarcerated.

Principle 10 of the AIATSIS guidelines stated that ‘Indigenous people have the right to full participation
appropriate to their skills and experiences in research projects and processes’, see Australian Institute of
Aboriginal and Torres Strait Islander Studies, above n 10, 14. This project involved Indigenous community
members from the very early development stages. It continued this involvement through the Indigenous Advisory
Group. Unfortunately no Indigenous persons could be included in a paid research capacity, as I did not have any
funds to support this. This is a recognised weakness in the decolonising aspect of this study.
17
Principle 7 of the AIATSIS Guidelines notes ‘Responsibility for consultation and negotiation is ongoing’, see
ibid 10. By engaging an Indigenous Advisory Group, I ensured that consultation in relation to the project was
ongoing.
16
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D

Adherence to AIATSIS Guidelines

When conducting research in areas that involve Aboriginal or Torres Strait Islander People, it
is integral to engage with AIATSIS Guidelines for Ethical Research in Australian Indigenous
Studies. 18 These guidelines, which were made up primarily of fourteen principles for ethical
research, provided an important building block for culturally-appropriate research involving
Indigenous peoples. 19 Adherence to these guidelines was paramount in this study and the
strategies that were utilised to meet relevant principles have been identified and footnoted
throughout this chapter in the relevant sections of discussion.

E

University and External Body Ethics Approvals

In order to interview the participant types sought for this research (discussed in greater detail
in Part III), ethics approval was sought from the University of Wollongong’s Human Research
Ethics Committee and the NSW Corrective Services Ethics Committee. It was also
procedurally important to receive approval from the ALS Executive Committee. Engaging with
the Committees and the ALS Executive was an extensive process, which cannot be outlined in
its entirety here (due to length restrictions); however, the outcomes are briefly summarized
below.

1

ALS Executive Committee Approval

Ibid.
As of 2019, the AIATSIS guidelines for ethical research are being revised and under the consultation draft there
are now only four main principles, including ‘Indigenous Self-Determination’, ‘Indigenous Leadership’, ‘Impact
and Value’, and ‘Sustainability and Accountability’. As this project was undertaken before this change, it has
utilised the previous version of the AIATSIS guidelines that remained in force as of 2019. For the new model, see
the consultation draft, at Australian Institute of Aboriginal and Torres Strait Islander Studies, '2019 Revision of
the AIATSIS Guidelines For Ethical Research in Australian Indigenous Studies' (2019) Consultation Draft 1-59
<https://aiatsis.gov.au/sites/default/files/docs/research-andguides/ethics/consult/consultation_draft_guidelines_for_ethical_research_in_australian_indigenous_studies.pdf
>.
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Executive support was sought from the ALS in relation to the research involving its employees.
Support was provided by the ALS Executive Committee in a letter from Nadine Miles, the
Chief Legal Officer of the ALS. This letter was dated the 12th of September, 2016.

2

NSW Corrective Services Ethics Approval

Ethics approval was sought in July 2016, with extensive ethics documentation provided to the
Committee. Further communications with the Committee outlined that support would be
granted, provided that written consent was sought from each of the inmates, in the format
outlined by the Committee 20 (oral consent had been requested as a more-culturally appropriate
option, but this was not accepted). A letter of support for the research was provided by the
Assistant Commissioner of the NSW Corrective Services, on the 19th of September, 2016.

3

University of Wollongong Human Research Ethics Committee Approval

Subsequent to receiving the NSW Corrective Services Ethics Committee and the ALS
Executive Committee approvals, the University of Wollongong Human Research Ethics
Committee provided ethics approval for the project on the 7th of December 2016. 21

Principle 6 of the AIATSIS Guidelines stated that ‘Consultation, negotiation and free, prior and informed
consent are the foundations for research with or about Indigenous peoples’, see Australian Institute of Aboriginal
and Torres Strait Islander Studies, Guidelines for Ethical Research in Australian Indigenous Studies, above n 10,
9. In this research, all participation was based on free, prior and informed consent. Consultation with Indigenous
Elders and respected community leaders was also engaged from the earliest stages of the project.
21
Principle 14 of the AIATSIS guidelines stated that ‘Research projects should include appropriate mechanisms
and procedures for reporting on ethical aspects of the research and complying with these guidelines’, see ibid 18.
The University of Wollongong Human Research Ethics Committee has a set process for complaints and ethical
concern reporting, which was listed on all participant information sheets provided to participants.
20
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II

ICO POLICY TEXT ANALYSIS
A

Introduction

The original introduction of ICOs into the NSW sentencing structure generated a number of
documents during the period of 2007-2010. This research attempted to collect and collate all
documents that contributed to the development of the ICO in NSW. In compiling and analysing
these texts, this research aimed to provide some insight into how the ICO came to take on its
framework (from 2010-2018), and whether any Indigenous needs were considered during this
process. At the time of writing, no other study had aimed to analyse the original development
of the ICO in NSW, or considered how this development may have affected its suitability as
an order for Indigenous offenders.

B

Background to Textual Material Relevant to the ICO Reform Analysis

As previously outlined, ICOs came into effect in NSW on the 1st of October, 2010, 22 as a
response to recommendations that were made in the NSW Sentencing Council’s 2007 review
of periodic detention. 23 This review was extensive and took into account 26 community
submissions as well as several consultations. 24 It was perceived by the NSW Sentencing
Council at the time, that there had been a decline in the use of periodic detention and it was
suggested that the introduction of a ‘Community Correction Order’, later to be renamed an
‘Intensive Correction Order’ would provide ‘greater flexibility in case management’ 25 that
would assist in meeting offender needs. Public submissions were sought by the Attorney
General in 2008 on the replacement of periodic detention with the ICO and seven stakeholder
submissions were made. As a result of this consultation and the review of periodic detention,

Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders) 2010 (NSW).
NSW Sentencing Council, 'Review of Periodic Detention' (NSW Sentencing Council, 2007).
24
Ibid 204-2012.
25
Ibid 194.
22
23
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ICOs effectively replaced the option of periodic detention within the NSW sentencing structure
in 2010.

Since the implementation of the ICO, there have been two further opportunities for stakeholders
to comment on the effectiveness of the sentencing option. The first was during the NSW Law
Reform Commission’s Review of the Crimes (Sentencing Procedure) Act 1999 in 2013. While
this Review was broad ranging, there was a question that referred specifically to ICOs, thus
giving stakeholders an opportunity to comment on the order. 26 The second occasion for the
public to comment on the implementation of ICOs was during the 2015 Review of Intensive
Corrections Orders, undertaken by the NSW Sentencing Council. This produced 12 community
submissions, with the Report itself being tabled in the NSW Legislative Council on 15
November 2016. 27

C
1

Selection of Reports and Documents Used

Search strategy and included texts and documents

This document analysis focussed on policy documents and texts associated with the
introduction of the original NSW ICO legislation (the 2010 model, as opposed to the later 2018
model). The search strategy for the document analysis included utilising a number of online
databases including Proquest, Google, Google Scholar, Informit, Westlaw AU, Lexis Nexis
AU (now Lexis Advance Research & US Research), AGIS Plus Text and NSW Government
websites, including the NSW Hansard search tool, 28 the NSW Sentencing Council Completed

New South Wales Law Reform Commission, Report 139: Sentencing, NSW Law Reform Commission 139
(2013).
27
NSW Sentencing Council, Current Projects, Review of Intensive Correction Orders, NSW Government (2016).
28
Parliament of New South Wales, Hansard & House Papers by Date, Parliament of New South Wales
<https://www.parliament.nsw.gov.au/hansard/Pages/home.aspx?s=1>.
26
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Projects website 29 and in-site search tool and the NSW Law Reform Commission Completed
Projects website 30 and in-site search tool. All searches were conducted with a mix of key terms
including ‘intensive’, ‘correction’, ‘order’, ‘intensive correction order’, ‘ICO’, ‘community
correction order’, ‘CCO’, and Boolean search operators. The majority of documents/texts were
sourced from these online portals and databases; however, in one instance, it became apparent
that there were a number of documents relevant to the research (the 2008 public submissions
on ICOs, made to the Attorney General), that could not be accessed via publicly available
online documents. Due to the age of these documents, it is possible that they had simply never
been uploaded online by the NSW Attorney General’s Office. As such, a request was made to
the NSW Department of Justice in June 2016. The Director of Crime Policy in the Strategy and
Policy Unit of the Department of Justice replied on the 8th of July, 2016, and provided scanned
copies of seven submissions. Inclusive of these submissions, the overall search process resulted
in the identification of 76 documents/texts.

Documents were chosen for inclusion in this study based on their focus on the policy
surrounding the development and introduction of the original NSW ICO. Documents were
screened for eligibility based on focussing on the ICO’s development and falling within the
appropriate reform timeframe (2007-2010). Subsequently, 57 documents were excluded,
largely for falling outside the designated timeframe, or focussing primarily on reviewing
periodic detention. As a result of this selection process, the resulting analyses primarily focused
on 19 documents, which included 12 policy documents from 2007-2010 and the seven public

NSW Sentencing Council, Completed Projects (24 October 2018) NSW Sentencing Council
<http://www.sentencingcouncil.justice.nsw.gov.au/Pages/Completed-projects-andpublications/Completed_projects_and_publications.aspx>.
30
NSW Law Reform Commission, Completed Projects (2 April 2019) NSW Law Reform Commission
<https://www.lawreform.justice.nsw.gov.au/Pages/lrc/lrc_completed_projects/lrc_completed_projects.aspx>.
29
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submissions from 2008. All the documents utilised for the policy analysis are laid out in Table
4.1.
Table 4.1
No.
1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

ICO Government Policy and Related Document Libraries

Document Reference
NSW Sentencing Council, 'Review of Periodic Detention' (NSW Sentencing Council, 2007).
John Hatzistergos, 'Sentencing Council review into periodic detention' (Media release, 070108, 7
January 2008).
New South Wales, Parliamentary Debates, Legislative Council, 6 March 2008, 5974 (John
Hatzistergos, Attorney General).
New South Wales, Parliamentary Debates, Legislative Council, 22 October 2008, 10317-10318 (John
Hatzistergos, Attorney General).
John Hatzistergos, 'Community views sought on new sentencing option' (Media Release, 081022, 22
October 2008).
Office of the Attorney General and Minister of Justice, 'An Intensive Corrections order for NSW:
Consultation Paper' (Consultation Paper, NSW Government, 2008), 1.
Office of the Attorney General and Minister of Justice, 'Intensive Corrections Order (ICO) Legislative and Operational Model' (Consultation Paper, NSW Government, 2008)
Legislative Review Committee, Parliament of New South Wales, Legislation Review Digest No 9 of
2010 (2010) 23.
Hatzistergos, John, 'Intensive correction in the community: new sentencing option is communitybased and focussed on rehabilitation' (2010) 48(10) Law Society Journal: the official journal of the
Law Society of New South Wales 60.
Hatzistergos, John, 'Intensive correction orders : a new sentencing option commences' (2010) 22(9)
Judicial Officers Bulletin.
New South Wales, Parliamentary Debates, Legislative Assembly, 10 June 2010, 24281 (Barry
Collier, Parliamentary Secretary).
Parliament of New South Wales, Parliamentary Debates, Legislative Council, 22 June 2010, (John
Hatzistergos - Attorney General) 24439.
NSW Young Lawyers Criminal Law Committee, Submission No AG08/08677 to Attorney General's
Department, Intensive Corrections Order Consultation, 12 November 2008
Legal Aid NSW, Submission No AG08/08679 to Attorney General's Department, Intensive
Corrections Order Consultation, 12 November 2008
The Law Society of New South Wales, Submission No AG08/08681 to Attorney General's
Department, Intensive Corrections Order Consultation, 12 November 2008
Wollongong Periodic Detention Centre, Submission No AG08/08664 to Attorney General's
Department, Intensive Corrections Order Consultation, 11 November 2008
Wesley Community Legal Service, Submission No AG08/08678 to Attorney General's Department,
Intensive Corrections Order Consultation, 12 November 2008
The Law Society of New South Wales' Criminal Law Committee, Submission No AG09/07386 to
Attorney General's Department, Intensive Corrections Order Consultation, 4 November 2009
The New South Wales Bar Association, Submission No AG08/09045 to Attorney General's
Department, Intensive Corrections Order Consultation, 19 November 2008
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3

Excluded Texts and Documents

Details of the texts that were excluded from the primary analyses (but were read and in some
cases referenced to provide further context or evidence at various points of this thesis), can be
viewed in Appendix 8.

D

Analysing the Textual Data

In examining the texts associated with the development of the ICO in Chapter 5, this thesis
aimed to provide for qualitative ‘triangulation’ of data analysis, 31 that effectively brought
together multiple forms of data (in this thesis, policy-based documents and interviews) 32 on the
research questions to converge and corroborate findings. 33 By utilising dual data sources, I
aimed to increase the credibility of the findings, 34 and potentially reduce any bias that may
emerge in the analysis of a single form of data. 35 In this thesis, the document analysis provided
several functions, including: (1) developing a socio-historical context 36 within which the wider
research on Indigenous offender ICO experiences could be placed, (2) a means of tracking the
differences between the ICOs intended outcomes and the actual outcomes for Indigenous
communities, and (3) scope for verifying and corroborating interview findings. 37

This study utilised a process of document analysis to assess whether the needs of Indigenous
offenders were reflected in the manner in which the ICO reforms were initiated. This is an
approach supported by previous studies which have found document analysis useful for

N. K. Denzin, The research act: A theoretical introduction to sociological methods (Aldine, 1970), 291.
R.K. Yin, Case Study research: Design and methods (Sage, 2nd ed, 1994).
33
Glenn A. Bowen, 'Document Analysis as a Qualitative Research Method' (2009) 9(2) Qualitative Research
Journal 27-40, 28.
34
E. W. Eisner, The enlightened eye: Qualitative inquiry and the enhancement of educational practice (Collier
McMillan Canada, 1991), 110.
35
M. Q. Patton, Qualitative evaluation and research methods (Sage, 1990).
36
Bowen, above n 33, 9.
37
Ibid.
31
32
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‘producing rich descriptions of a single phenomenon, event, organisation or program’. 38 In this
situation, the single phenomenon was the development of the particular ICO policy during a
set period (2007-2010). Again, this form of analysis is also highly applicable to historical
research. 39 It is worthwhile noting that some scholars have advised for caution in the use of
document analysis as a mode of research, based on the differences that can exist between
‘official’ versions of events and the reality. 40 However, I feel that this study, with its use of two
data sources, provides for an analysis of both the official version of the ICO policy and the
lived experiences of Indigenous offenders.

This document analysis involved a qualitative, thematic analysis, within a hybridized
qualitative content analysis approach, 41 although a brief and surface level quantitative analysis
was engaged to indicate the frequency with which Indigenous issues were raised within the
documents. 42 In analysing the document library outlined in Table 4.1, I undertook an iterative
process involving thematic analysis, with assistance from the qualitative software NVivo.
Thematic analysis in this document analyses involved examining patterns within the policy text
data, and discovering emerging themes which later became pertinent ‘categories for analysis’. 43
These categories were then broken down through further coding and category refining, a
process which was simplified through the use of NVivo. 44 In this study, predefined codes were
Ibid 29.
S. B. Merriam, Case study research in education: A qualitative approach (Jossey-Bass, 1988).
40
P. A. Atkinson and A Coffey, 'Analysing documentary realities' in D Silverman (ed), Qualitative research:
Theory, method and practice (Sage, 1997) 45, 47.
41
This research engaged a hybridized, theoretically-informed content analysis, based on decolonising principles,
in conjunction with methodological aspects as outlined by a number of scholars. See S Elo and H Kyngas, 'The
qualitative content analysis process' (2008) 62(1) Journal of Advanced Nursing 107-115; H-F Hsieh and S. E.
Shannon, 'Three approaches to qualitative content analysis' (2005) 15(9) Qualitative Health Research 1277-1288
and P Mayring, 'Qualitative content analysis' (2000) 1(2) Forum: Qualitative Social Research 1-10.
42
This was, however, not a true conventional mass media content analysis as that approach would not provide the
accurate in-depth analysis afforded by a wider qualitative, thematic analysis.
43
Bowen, above n 33, 32. See also, J Fereday and E Muir-Cochrane, 'Demonstrating rigor using thematic analysis:
A hybrid approach of inductive and deductive coding and theme development' (2006) 5(1) International Journal
of Qualitative Methods 80-92.
44
The use of NVivo as an assistive software tool within this research is discussed in greater detail in Part III,
Section F.
38
39
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not employed and instead themes emerged inductively from the texts, although this process
was informed by the theoretical framework outlined in Chapter 3. In examining the texts, I
remained aware of the nature of the documents and tried to place them in their context,
recognising their purpose and target audience. In the analysis, it was as important to recognise
what voices were not being heard, as it was to recognise those that were. For example, Glenn
Bowen writes
The absence, sparseness, or incompleteness of documents should suggest something about the object of
the investigation or the people involved. What it might suggest, for example, is that certain matters have
been given little attention or that certain voices have not been heard. The researcher should be prepared
to search for additional, related documents, which could fill gaps in the data and shed light on the issues
being investigated. 45

In many ways, the significance of the document analysis in this thesis has been in recognising
the gaps and the lack of voice granted to Indigenous communities in the development of the
ICO, as outlined in Chapter 5. Arguably, this study also aimed to fill the ‘gaps’ presented in
the original policy texts regarding Indigenous peoples ICO needs, by providing primary data
in the form of interviews with Indigenous offenders and key stakeholders.

III

INDIGENOUS OFFENDER AND ICO STAKEHOLDER
INTERVIEW ANALYSIS
A

Introduction

Fifty-one interviews were conducted with Indigenous offenders and both Indigenous and nonIndigenous key stakeholders with ICO experiences or expertise. These interviews both
elaborated on issues that arose within the policy text analyses, as well as produced new ideas
and concerns around the implementation of ICOs that have never previously been elaborated

45

Bowen, above n 33, 33.
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upon. The interviews allowed comparison of perceptions of the implementation of ICOs
between offenders and stakeholders, Indigenous and non-Indigenous participants, as well as
between offenders of different ages, genders, and localities.

B

Selection of Participants

In order to effectively answer the research questions, it was necessary to interview a diverse
range of participants who could give a variety of accounts in relation to Indigenous offender
experiences of the ICO. 46 The participant selection process was informed by the grounded
theory method of theoretical sampling. 47 Theoretical sampling involves the researcher making
‘a strategic decision about what or who will provide the most information-rich source of data
to meet their analytical needs.’ 48 This means that at times, I followed up on leads for interviews,
depending on the information that the data was providing.

The aim was to draw all interview participants from across four localities: Campbelltown,
Kempsey, Nowra and Walgett. Ultimately, 51 interviews were conducted during the datacollection phase, which included 28 Indigenous offenders and 23 Indigenous and nonIndigenous stakeholders. The interviews were stopped at 51 as a result of both reaching a
reasonable level of data saturation, 49 and logistical constraints in relation to having a limited
timeframe imposed by the doctoral candidacy. While overall, the interview participants can be

Principle 1 of the AIATSIS guidelines stated the importance of recognising ‘the diversity and uniqueness of
peoples, as well as of individuals’. In order to do this, this research sought a variety of Indigenous voices, from
across a number of urban, regional and more remote areas. Aspects such as age and gender were also explicitly
examined in the research, in order to differentiate between the views of younger and older individuals, as well as
Indigenous men and women. See Australian Institute of Aboriginal and Torres Strait Islander Studies, Guidelines
for Ethical Research in Australian Indigenous Studies, above n 10, 4.
47
B.G Glaser and A.L. Strauss, The discovery of grounded theory: Strategies for qualitative research (Aldine,
1967).
48
Melanie Birks and Jane Mills, Grounded theory : a practical guide (SAGE, 2011), 11.
49
Patricia Fusch and Lawrence Ness have described the concept of data saturation as such: ‘If one has reached
the point of no new data, one has also most likely reached the point of no new themes; therefore, one has reached
data saturation’. Patricia I. Fusch and Lawrence R. Ness, 'Are We There Yet? Data Saturation in Qualitative
Research' (2015) 20(9) The Qualitative Report 1408-1416, 1409.
46
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separated into ‘Offender’ and ‘Stakeholder’ groups, the individuals within these primary
groups are further coded into several sub-groups, outlined below:
•

Offender Sub-Groups
a) Indigenous offenders on ICOs (Code – ICO)
b) Indigenous offenders in custody after breaching an ICO (Code – ICOB)
c) Indigenous offenders in custody after being assessed unsuitable for an ICO
(Code – ICONS)
d) Indigenous offenders in custody who have never been assessed but expressed
an interest in ICOs (Code – ICONA)

•

Stakeholder Sub-Groups
a) Community Corrections employees (Code – CC)
b) Corrective Services employees (Code – CS)
c) Indigenous Community Workers (Code – ICOMW)
d) Legal Workers with experience representing or working with Indigenous
offenders applying for ICOs (Code – LW)
e) Court Workers (Code – CW)
f) Indigenous Elders (Code – E)

Further details regarding these sub-groups are provided in Appendix 2.

If a participant agreed to be interviewed and fell within these outlined sub-groups within the
interview timeframe, they were interviewed. The only other exclusions on the interviewed
groups were that all participants had to be adults (above 18 years of age) and all participants
had to have the mental capacity to consent to the research at the time the interview was
conducted. Adults were assumed to have appropriate mental capacity to engage in the
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interview, unless this was counter-indicated by them or a trusted person with prior knowledge
of that individual (for example a community worker).

C

Selection of Research Areas

In order to ensure that the research covered an appropriately varied range of regions,
representative of the geographically diverse Indigenous communities in NSW, I chose four
research regions that represented urban, regional and remote areas. A choice was also made to
choose areas with a pre-existing ALS office and Local Court, as this would assist in potentially
accessing research participants and would be indicative of most Indigenous offender’s justice
experiences in NSW. As a result, the areas chosen for the research included the following:

1

Campbelltown

Classified by the Australian Bureau of Statistics as a ‘Major City’. 50 Campbelltown was chosen
for this study, as it was indicative of an urban environment close to Sydney, where most
services should be accessible to Indigenous offenders. As of 2017, 51 the population of
Campbelltown was 164,508 people. 52 Indigenous people make up 4.5 per cent of the
population. 53

2

Nowra

Australian Bureau of Statistics, ABS Maps Australian Government <https://itt.abs.gov.au/itt/r.jsp?ABSMaps>.
Interviews in the Campbelltown area were conducted between 18 January 2017 and 07 March 2018.
52
Australian Bureau of Statistics, Campbelltown (C) (NSW) (LGA) (11500) ABS.Stat
<https://itt.abs.gov.au/itt/r.jsp?RegionSummary&region=11500&dataset=ABS_REGIONAL_LGA2017&mapla
yerid=LGA2017&geoconcept=LGA_2017&datasetASGS=ABS_REGIONAL_ASGS2016&datasetLGA=ABS_
REGIONAL_LGA2017&regionLGA=LGA_2017&regionASGS=ASGS_2016>.
53
Australian Bureau of Statistics, 2016 Census Quickstats: Campbelltown (C) NSW Australian Bureau of Statistics
<https://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/LGA11500>.
50
51
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Classified by the Australian Bureau of Statistics as ‘Inner Regional Australia’. 54 Nowra was
chosen as an area indicative of regional environments – not remote, but perhaps lacking in the
resources available in major cities. As of 2017, 55 the population of Nowra was 20,924 people.56
Indigenous people comprise 6.1 per cent of the population. 57

3

Kempsey

Also classified by the Australian Bureau of Statistics as ‘Inner Regional Australia’, 58 the area
of Kempsey was chosen as it again reflected regional needs, but was geographically distinct
from the Illawarra/Shoalhaven area of Nowra and Campbelltown (being roughly a 6-hour drive
away) and as a result had its own unique local social, economic and cultural profile. As of
2017, 59 the population of Kempsey was 29,534 people. 60 Indigenous people comprised of 16.7
per cent of the population. 61

4

Walgett

Classified by the Australian Bureau of Statistics as ‘Remote Australia’. 62 The area of Walgett
was chosen due to its remote location and limited resources, which could potentially impact

Australian Bureau of Statistics, ABS Maps, above n 50.
Interviews in the Nowra area were conducted between 25 January 2017 and 28 August 2017.
56
Australian Bureau of Statistics, Nowra (SA2) (114011278) Australian Bureau of Statistics
<https://itt.abs.gov.au/itt/r.jsp?RegionSummary&region=114011278&dataset=ABS_REGIONAL_ASGS2016&
geoconcept=ASGS_2016&measure=MEASURE&datasetASGS=ABS_REGIONAL_ASGS2016&datasetLGA=
ABS_REGIONAL_LGA2017&regionLGA=LGA_2017&regionASGS=ASGS_2016>.
57
Australian Bureau of Statistics, 2016 Census Quickstats: Nowra Australian Bureau of Statistics
<https://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/SSC13028>.
58
Australian Bureau of Statistics, ABS Maps, above n 50.
59
Interviews in the Kempsey area were conducted between 3 February 2017 and 23 June 2017.
60
Australian Bureau of Statistics, Kempsey (A) (LGA) (14350) Australian Bureau of Statistics
<https://itt.abs.gov.au/itt/r.jsp?RegionSummary&region=14350&dataset=ABS_REGIONAL_LGA2017&mapla
yerid=LGA2017&geoconcept=LGA_2017&datasetASGS=ABS_REGIONAL_ASGS2016&datasetLGA=ABS_
REGIONAL_LGA2017&regionLGA=LGA_2017&regionASGS=ASGS_2016>.
61
Australian Bureau of Statistics, 2016 Census Quickstats: Kempsey Australian Bureau of Statistics
<https://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/1016>.
62
Australian Bureau of Statistics, ABS Maps, above n 50.
54
55
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ICO functions. As of 2017, 63 the population of Walgett was 6,190 people. 64 Indigenous people
comprised of 29.4 per cent of the population. 65

The geographical locations of each site in relation to the NSW Map are outlined in Figure 4.1

Figure 4.1

Explanatory Map of Research Sites 66

Interviews in the Walgett area were conducted between 21 November 2017 and 7 February 2018.
Australian Bureau of Statistics, Walgett (A) (LGA) (17900) Australian Bureau of Statistics
<https://itt.abs.gov.au/itt/r.jsp?RegionSummary&region=17900&dataset=ABS_REGIONAL_LGA2017&mapla
yerid=LGA2017&geoconcept=LGA_2017&datasetASGS=ABS_REGIONAL_ASGS2016&datasetLGA=ABS_
REGIONAL_LGA2017&regionLGA=LGA_2017&regionASGS=ASGS_2016>.
65
Australian Bureau of Statistics, 2016 Census Quickstats: Walgett (A) Australian Bureau of Statistics
<https://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/1016>.
66
Bing,
Directions
Map
Bing
<https://www.bing.com/maps?q=kempsey&form=EDGTCT&qs=PF&cvid=81fee9dc9941445394939888f2591f
d4&cc=AU&setlang=en-US>.
63
64
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An original concern with the data collection process outlined for this thesis was that it relied
heavily on the generation of data from these four distinct localities - and there remained the
possibility that I would not be able access enough research participants. While this was a lesser
concern in the densely populated area of Campbelltown, it was more problematic in the Nowra,
Kempsey and Walgett regions, where Indigenous offenders with ICO experiences might be
rare. During the data collection this concern did somewhat materialize, and as a result, I would
occasionally engage research participants in a wider geographical zone surrounding the
designated research location. This meant that in Kempsey, I travelled to suburbs on the
periphery of Kempsey, including Macksville. In respect to Walgett, the expanse of the research
region had to be widened even further to include participants from the nearby towns of
Coonamble and Brewarrina (towns where there was no ALS office). This process of expanding
the research to surrounding areas was originally included in all ethics applications and was
therefore approved by the various ethics bodies, to accommodate for this probability. As such,
while the research ‘coded’ all participants into the four outlined towns – it is pertinent to note
that these locations are more indicative of a general region, which in some cases included
participants from outlying towns or communities. The result is that, while still maintaining an
accurate representation of the experiences of Indigenous offenders in urban, regional and
remote locations in NSW, the research has ultimately analyzed an even greater geographical
area and scope of Indigenous offender experience than originally envisaged.

D

Recruitment of Participants

To assist in the ethical process of the research, all participants were provided with a Participant
Information Sheet (See Appendices 3 and 4). I ensured that with all offender participants, I
verbally read through the contents in case they had difficulties reading or interpreting the
content. Participant information sheets for those without legal or Corrective Services training
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(i.e. offenders, community members, Elders) used simplified language to ensure there was
minimal confusion regarding the process and their rights as a participant. This was done at the
direction of the Indigenous Advisory group and one member of the group assisted in amending
the participant information sheet to ensure it was culturally appropriate and readable. Offender
participants were also given a warning in relation to revealing any information that might
implicate them in further criminal activity.

In all interviews, written consent was sought and provided by the participant prior to the
interview commencing (Appendices 5 and 6). Again, for offender participants, I verbally read
through this form prior to the interview, to ensure that the offenders were fully aware of what
they were participating in, and its voluntary nature. All interviews (excepting four) were audio
recorded with permission of the participants. 67 The four participants that were not recorded
gave permission to be recorded, however, other factors prevented this from occurring. In cases
where audio recording was not available (which included three offender interviews in custody
in the Campbelltown region, and one Legal Worker who provided their answers via email) indepth field notes were taken and the interview data was transcribed within 24 hours to ensure
accuracy. 68

Finding and accessing interview participants in this research proved challenging and required
several different approaches. As mentioned, the interview process was informed by the

67
Principle 5 of the AIATSIS guidelines stated that ‘Indigenous knowledge, practices and innovations must be
respected, protected and maintained’, see Australian Institute of Aboriginal and Torres Strait Islander Studies,
Guidelines for Ethical Research in Australian Indigenous Studies, above n 10, 7. In this project, I ensured that
the recordings of the Indigenous participants have not been made available to any other person, and have been
transcribed only by me. The recordings will remain confidential, and have been marked for destruction within 5
years of the end of the project, to ensure cultural sensitivity.
68
Due to a paperwork error when entering a Correctional Centre in the Campbelltown region, I was unable to take
my recording device into the centre. As offenders are often moved around between centres, and there was no
guarantee I would be able to access these participants on another day, I chose to still conduct the interviews,
utilising note-taking and same-day transcription in order to be as accurate with the interview data as possible.
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grounded theory method of theoretical sampling. Largely, the most successful methods
generally involved directly calling and emailing stakeholders, such as Community Correction
offices and Correctional Centre’s, and requesting assistance in setting up interviews with
appropriate research participants. These processes are outlined in more detail below.

1

Legal workers

In regard to the Legal Worker participants, I initially approached them via a phone call to their
office. In the phone call, I would explain the research and inquire whether anyone at that office
would be interested in giving an interview. In some cases, I was asked to email through further
information about the research prior to the interview being granted, and this was done on
several occasions. Once interviews were set up, I would travel to the office at the nominated
time and conduct the interviews face-to-face. There were two exceptions to this however, as
two different Legal Workers were unable to meet face-to-face. As a result, one interview was
conducted over the phone (and recorded with permission) and the other received the interview
questions via email and responded with written responses.

2

Elders and Community Workers

Elder and Indigenous Community Worker participants were generally reached through the
same channels as the Legal Workers and Court Workers, as they would often present
themselves as interested after hearing about other people being interviewed. Most Elders
generally fell into another category (such as Legal Worker or Corrective Services employee).
Interviews were conducted wherever convenient for the Elder, usually this was at their local
place of work. In two situations, interviews were held with two Elders or Indigenous
Community Workers together, as this was their preference. Interview data for these interviews
were separated post-facto.
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3

Court Workers

Court Workers were contacted through email to the Local Court in the four localities. As a
result, I would often arrange a meeting with the Court Worker through the relevant
administration personnel, if the Court Worker elicited an approval of the interview. Interviews
were conducted in the office of the Court Worker at their Local Court location.

4

Corrective Services and Community Correction Officers or Employees

After a list of Corrective Services and Community Correction Offices in the research areas was
provided to me by Corrective Services NSW (as a result of receiving ethics approval), I
proceeded to contact relevant people at those offices via email. As a result, I was able to discuss
the research with them via email and/or later phone, and set up interviews. The interviews were
generally conducted at the participant’s place of work, i.e. their Community Corrections Office,
or a Correctional Centre.

5

Indigenous offenders currently serving an ICO in the community

For offenders serving ICOs in the community, the area Aboriginal Client Service Officer
(ACSO) was initially contacted and asked if they could provide information about the research
to their clients on ICO. In most cases, this individual referred me to other Community
Corrections employees, through which I would liaise to set up interviews with their Indigenous
ICO clients in the community. These Community Corrections employees would let their clients
know about the research, that it was voluntary, and that it could be set up at the same time and
place as their regular reporting so they did not have to do any extra travel. Until I met the
Indigenous clients (usually on the day of the interview), I was not provided with any personal
or identifying information about them. This assisted in ensuring the privacy of the participants.
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Indigenous offenders on ICOs were also sought through the use of research advertisement
posters, displayed at local ALS and Community Correction Offices (with permission). It is
worth noting that this did not turn out to be a very successful approach to seeking Indigenous
research participants, as no participants were sourced through those advertisements. All ICO
participants were recruited through liaising with third parties such as a Community Corrections
or Corrective Services employees.

6

Indigenous inmates currently in custody after breaching an ICO; Indigenous inmates

currently in custody after being assessed as ‘not suitable’ for an ICO; Indigenous inmates
never assessed for an ICO
After identifying Correctional Centres local to the research areas (Campbelltown, Nowra,
Kempsey and Walgett), I contacted the Indigenous Corrective Services Officer or Indigenous
Mentor at that Correctional Centre. Usually the first contact would take place via phone, and
then often subsequently emails would be used to further explain the research and forward the
relevant permissions documents. These Indigenous Mentors or Officers would then assist in
identifying potential research participants in their Centre and would ask those people whether
they were interested in participating. The Indigenous Mentor or Officer was provided with
resources (i.e. participant information sheets, consent forms etc.) to give to the inmates, so they
were able to get a better understanding of the research, before agreeing to be interviewed. I
asked that the nature of the research be described verbally to these potential participants before
they agreed, to prevent misunderstandings based on literacy issues. Once one, or several
offenders noted an interest in taking part in the research, I would set up a day with the
Indigenous Mentor or Officer to enter the facility and conduct the interviews. This process
required further facilitation with the various Correctional Centre authorities, in order to get
access and permission to bring a recording device into the centre. Once approved, interviews
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were conducted in person by me at the Correctional Centres, and recorded with permission of
the offenders. Only three interviews (in Campbelltown) were not recorded, as the appropriate
permission was not received to bring a Dictaphone into the centre. In 14 of the 18 custodial
interviews (with the exception of three in the Campbelltown region and one offender in the
Walgett region), the interviews were conducted in the presence of the Indigenous Mentor, who
was also an Elder or respected person. This ensured cultural sensitivity for the participant and
increased cultural safety.

E
1

Interviewing Method

Culturally appropriate interviewing methods

The method of ‘yarning’ 69 was used when discussing the research topic with Indigenous
participants. While not strictly defined, yarning has been described as an ‘Indigenous cultural
form of conversation’. 70 Dawn Bessarab and Bridget Ng’andu write that
When an Aboriginal person says “let’s have a yarn”, what they are saving is, let’s have talk or
conversation. This talk/conversation/yarn can entail the sharing and exchange of information
between two or more people socially or more formally… To have a yarn is not a one way process
but a dialogical process that is reciprocal and mutual. 71

Although only recently becoming more accepted as a method of data collection in research, 72
yarning has been praised for being a culturally safe method of research with Indigenous
communities 73 that contributes to decolonisation through centering on Indigenous knowledge

69
Dawn Bessarab and Bridget Ng'andu, 'Yarning About Yarning as a Legitimate Method in Indigenous Research'
(2010) 3(1) International Journal of Critical Indigenous Studies 37-50.
70
Ibid 37.
71
Ibid 38.
72
Bessarab discusses how her attempt to engage yarning as a research tool was challenged by academics who did
not believe it was a ‘bona fide’ research method and was not a legitimate form of data collection, see ibid 39.
73
Melissa Walker et al, '"Yarning" as a Method for Community-Based Health Research With Indigenous Women:
The Indigenous Women's Wellness Research Program' (2014) 35(10) Health Care for Women International 12161226, 1218.
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systems and perspectives. 74 Indigenous scholar Cheree Dean wrote that ‘Indigenous research
should reflect the authority and foundations of Indigenous knowledge systems and yarning as
a methodology can permit this’. 75 It has also been found to produce strong data as it enables
Indigenous people to speak freely about their experiences and ideas, encouraging honesty and
often providing in-depth data not discovered by Western research methods. 76 This is important,
as a prime criticism of research into Indigenous communities is that the researchers do not
listen or get the story right; therefore, taking the time to actively listen and allow the story to
take its own course is essential. 77 As such, while this research did utilise semi-structured
interview questions, interviewees were encouraged to yarn and take the conversation in their
own direction, and as a result not all questions were necessarily asked or answered in some
interviews; however, this resulted in unique insights and deeper discussion that may have been
otherwise prevented. 78 Often Indigenous interviewees liked to discuss broader system-wide
concerns they had pertaining to the justice system, instead of narrowly focusing on the ICO,
and they were given the space and time to do this in the interviews. All interviews were
undertaken by me personally so the methods utilized were consistent across all interviews.

Ibid 1219.
Cheree Dean, 'A yarning place in narrative histories' (2010) 39(2) History of Education Review 6-13, 6.
76
See Bessarab and Ng'andu, above n 69; Walker et al, above n 73; Dean, above n 75; Gillian Fletcher et al,
'Having a yarn about smoking: Using action research to develop a 'no smoking' policy within an Aboriginal Health
Organisation' (2011) 103(1) Health Policy 92-97.
77
Sherwood, above n 4.
78
Scholar and linguist, Diana Eades has discussed how several Western assumptions about the way language is
used may not apply to Indigenous styles of communication. For example, Western institutions view questions as
being the most effective way to discover information. However; in Indigenous communities, information is often
communicated differently, through indirect discussion, talking around a topic, and the asking of too many
questions may be considered rude. As such, it is important to allow conversation to take a natural progression, in
which both the interviewee and interviewer discuss their experiences, and allow for information to be revealed
organically and often in indirect ways. See D Eades, Language in Evidence (University of New South Wales
Press, 1995); D Eades, Aboriginal English in the Courts: A Handbook (Queensland Department of Justice, 2000);
Diana Eades, Aboriginal English in the criminal justice system (Aboriginal Studies Press, 2013); Diana Eades,
'Taking Evidence from Aboriginal Witnesses Speaking English: Some Sociological Considerations' (2015)(126)
Precedent 44-48.
74
75
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In recognition of the value of their time and knowledge, Indigenous participants were given a
$30 gift/grocery voucher 79 or $30 transferred into their prison ‘buy-up’ account. 80 This was not
a payment for the interview, but rather an acknowledgement of their time and expertise and to
diminish any negative financial outcomes that could have resulted in their giving 30-60 minutes
of their time to the research. 81 NSW Corrective Services/Community Correction employees,
Court Workers and Legal Workers were exempt from this, as they were unable to accept such
gifts as a condition of their employment.

The interviews generally took anywhere from 15-60 minutes, with offender interviews tending
to be shorter (20-30 minutes) and the stakeholder interviews tending to be longer (20-40
minutes). The shortest interview was with an offender that took just over 12 minutes, while the
longest interview was with two Elders and took place over 80 minutes. The average length of
interviews across all interviewees was 26.4 minutes. It is important to note that for the offenders
in custody, interview times were often limited based on the offenders in-prison schedules, and
this restricted the interview lengths. As a result, in some cases fewer follow-up questions were
possible.

I took care to ensure that the grocery vouchers given could be used by the participants in their local area, so I
checked ahead to clarify which shopping centres existed in each location. For example, offenders in the Walgett
region were given IGA vouchers, as this was the only shopping centre available in their local area, while offenders
in other areas were often given Coles/Myer vouchers.
80
Other studies have previously utilized gift vouchers as a method of ‘valuing people’s input’. See Dew, McEntyre
and Vaughan, above n 15, paragraph 30.
81
Principle 11 of the AIATSIS guidelines stated that ‘Indigenous people involved in research, or who may be
affected by research, should benefit from, and not be disadvantaged by, the research project’, see Australian
Institute of Aboriginal and Torres Strait Islander Studies, Guidelines for Ethical Research in Australian
Indigenous Studies, above n 10, 15. The provision of compensation for time and expertise in this project ensured
that no participants were disadvantaged through engagement with the project, and generally benefitted from
participation. As mentioned previously, this was the payment system suggested by the majority of Elders
originally consulted in relation to the project.
79
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I wanted to ensure as accurate a transcription as possible, so I personally transcribed all the
interviews. 82 In order to ensure the full range of language used within the interviews was
captured, I transcribed the language as truthfully to the participant’s verbalizations as possible,
including shortened terms, Aboriginal English, slang and local vernacular. I discussed the
transcription of the Indigenous interviews with a member of the Indigenous Advisory group,
and they advised me to try and capture the language as closely as possible and so this was
attempted at all times. 83

2

Interview Questions

Based on the diverse nature of interview participants, several different versions of the questions
were utilised, to reflect the different roles/experiences of the offenders and stakeholders. As a
result, there were a series of ‘general questions’ that were asked of all participants, and then
additionally, a series of specific questions (outlined below) for the different classes of
participants, that related more to their specific knowledge or experiences. These questions were
generated as a result of the consultation process with Indigenous Elders, discussions with ethics
officers at the NSW Department of Justice, and based on advice from the female member of
the Advisory Group.

Principle 3 of the AIATSIS Guidelines stated ‘The rights of Indigenous peoples to their intangible heritage must
be recognised’, see ibid 5. As this project did not directly focus on aspects of culture (although culture did emerge
as a relevant theme), it did not impinge or fail to recognise Indigenous rights to intangible heritage. While culture
and cultural practices were discussed by some participants, they were no descriptions of traditional stories, or
sacred sites or sacred items provided in such detail that the dissemination of the research findings could threaten
the rights of the Indigenous communities who hold that traditional knowledge.
83
Principle 4 of the AIATSIS guidelines stated that ‘Rights in the traditional knowledge and traditional cultural
expressions of Indigenous peoples must be respected, protected and maintained.’ By making all attempts to
transcribe verbatim any aspect of Aboriginal English that emerged in this research, I aimed to respect, protect and
maintain all aspect of traditional cultural expression. This was done so at the advice of one of the members of the
Aboriginal Advisory Group. In relation to intellectual property, one of the aims of this project was to widely
disseminate the findings, to make the developed research available to any Indigenous groups or communities who
may wish to utilise it for their own purposes, including government submissions or relevant activism. See ibid 6.
82
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In most interviews, other questions were also asked, including follow-up questions relating or
drawing on the information provided by the participant on a particular concept or idea. 84 The
aim of these follow-up or leading questions were to fully explore the ideas raised by the
participants, and provide a more informal, yarning approach to the interview.

(a)

General Questions (All interviewees):
•

Are you from this community?

•

Do you think ICOs work for Aboriginal people?

•

Do you think ICOs work better for Aboriginal men or women? Why?

•

Do you think ICOs work better (or are more appropriate) for younger or older
Aboriginal people? Why?

•

Do you think ICOs work well in <insert town name>? Why?

•

If you could change ICOs, what would you change?

•

If you could make an order that would help to stop people in your community from
committing more crime or being imprisoned, what would it look like?

(b)

Indigenous offenders currently serving an ICO in the community:
•

How old are you?

•

Do you remember being assessed for an ICO? How long ago was this? Can you
describe the process?

•

How are you finding being on the order? Is it a good thing or a bad thing?

•

How do you find the conditions generally? How much do they affect your daily life?

•

How easy or hard do you find the community service work?

As mentioned in a previous footnote, this is an appropriate interviewing style to draw on when engaging with
Indigenous people particularly. See the work of Diane Eades in Eades, Language in Evidence, above n 78; Eades,
Aboriginal English in the Courts: A Handbook, above n 78; Eades, above n 78.
84
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o What type of community service work are you doing? Do you like it?
o How easy is it to get transport there?
o Do you receive any support in completing your community service? (Childcare,
transport, etc.)
o Is there anything that stops you from doing your community service?
o If you could pick, what type of community service work would you prefer?
o If you could create a community service option for your community, what
would it be?
•

Have you been found to have breached your ICO before? If so, describe what
happened?

•

(c)

If you could create a community service option for your community, what would it be?

Indigenous inmates currently in custody after breaching an ICO:
•

How old are you?

•

Do you remember being assessed for an ICO? How long ago was this? Can you describe
the process?

•

Why have you ended up being in jail after getting an ICO?

•

What could have been done differently - either by yourself or by Community
Corrections - to avoid going to gaol?

•

Can you describe what happened after you breached your conditions? How did you feel
about the process?

•

Have you applied to have your ICO reinstated? If so, how would you describe
the process and how satisfied are you with it?

•

Was the ICO working for you before you breached? Was it a good thing or a bad thing?

•

How did you find the mandatory conditions generally? What was the hardest part?

143

•

How easy or hard did you find the community service work?
o What type of community service work were you doing? Did you like it?
o How easy was it to get transport there?
o Do you receive any support in completing your community service? (Childcare,
transport, etc.)
o Was there anything that stopped you from doing your community service?
o If you could pick, what type of community service work would you prefer?
o If you could create a community service option for your community, what
would it be?

•

(d)

If you could create a community service option for your community, what would it be?

Indigenous inmates currently in custody or on parole after being assessed as ‘not

suitable’ for an ICO:
•

How old are you?

•

Do you remember being assessed for an ICO? How long ago was this? Can you describe
the process?

•

Were the reasons why you were found unsuitable explained to you? How did you feel
about that? Have you been given an ICO previously and, if so, how did that go?

•

Do you think the reasons you were found unsuitable were fair? Do you agree that you
are not suitable for an ICO?

•

Do you think you could have been successful at an ICO if given the opportunity at the
time you were assessed?

•

Do you know anyone who has been on an ICO? Were they successful?

•

32 hours of community service per month is a mandatory condition of ICOs, do you
think that you could do it? Would it be difficult?
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•

Have you ever done community service work before? How did you find it?

•

If you could pick, what type of community service work would you prefer?

•

If you could create a community service option for your community, what would it be?

(e)

ALS Solicitors/Fieldworkers:
•

How effective are ICOs for Indigenous offenders in your opinion?

•

Have many of your Indigenous clients been given an ICO? Why/Why not?

•

What is your opinion of the suitability assessment process for ICOs? Do you think
probation and parole officers are suitable assessors?

•

Do you think the mandatory conditions are appropriate for Indigenous offenders?
Why/Why not? (I may prompt interviewees with some examples, such as the required
32 hours of community service per month)

•

Are there any mandatory conditions you think are problematic? Are there any
particularly problematic for Indigenous offenders?

•

In your experience, are ICOs more or less effective than periodic detention for
Indigenous offenders?

(f)

Corrective Services and Community Corrections Employees:
•

Do you think ICOs work well for your Indigenous clients? Could you give some
anonymous examples of when it has worked well and when it has not and why you
think that may be?

•

In your opinion, are there any aspects of the ICO that are hard for Indigenous offenders
to comply with?

•

What are the most common areas of breach by Indigenous offenders on ICOs? Why do
you think this is?
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•

Have you worked with both Indigenous and non-Indigenous offenders on ICOs? Do
you think Indigenous and non-Indigenous offenders have differing experiences
on ICOs?

•

(g)

Are there any areas you think Indigenous offenders on ICOs need further support?

Community members/workers and Indigenous Elders:
•

Do you think that ICOs are a good sentencing option for Indigenous people?

•

Do you think Indigenous families understand ICOs?

•

Which do you think works better - ICOs or periodic (weekend) detention?

•

How effective are ICOs for Indigenous offenders in your opinion?

•

Do you think the suitability assessment is appropriate for Indigenous offenders?

•

Do you think the mandatory conditions are appropriate for Indigenous offenders?
Why/Why not? (I may prompt interviewees with some examples, such as the required
32 hours of community service per month)

(h)

Court Workers:
•

How often do you consider ICOs for Indigenous offenders?

•

How effective are ICOs for Indigenous offenders in your opinion?

•

What factors do you take into account when considering granting an ICO?

•

Do you think the suitability assessment is appropriate for Indigenous offenders?

•

Do you think Probation and Parole officers are appropriate assessors for ICO
suitability?

•

Do you think the mandatory conditions are appropriate for Indigenous offenders?
Why/Why not? (I may prompt interviewees with some examples, such as the required
32 hours of community service per month)
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•

3

Is there anything about the ICO legislation that you would change?

Interview Participants within this study

The interviews were conducted over the course of the data collection period (January 2017March 2018). Interviewees were coded for anonymity in the following order: [Region
Code][Gender](Indigeneity)[Age range – offender participants only][Interviewee type]. So, for
example, a 29 year old Indigenous female offender on an ICO in the Walgett region would be
coded as ‘WF(I)20+ICO’. The specific codes and their meanings are displayed in Table 4.2.

Table 4.2

Participant Coding Table

Codes

Region

Gender

Indigeneity

Code
types
and
their
meaning

C=
Campbelltown

M = Male

K = Kempsey
N = Nowra
W = Walgett

F = Female
OI = Other
identified

Participant type

(I) =
Indigenous

Age Range
(listed for
Offenders only )
18+ = 18-19 years
old

(NI) = NonIndigenous

20+ = 20-29 years
old

ICOB = Currently in
custody after breaching
ICO

30+ = 30-39 years
old
40+ = 40-49 years
old
50+ = 50-59 years
old

ICO = Currently on an
ICO in community

ICONS = In custody after
being determined
unsuitable for ICO
ICONA = In custody,
never assessed for an ICO
LW 85 = Legal Worker (i.e.
Solicitor or works for a
law provider)
CC = Community
Corrections
Employee/Officer
CS = Corrective Services
Employee/Officer
E = Indigenous Elder
ICOMW = Indigenous
Community Worker

Legal Workers were not coded with a gender in the project, as this potentially made them too identifiable
(especially in more remote areas) and compromised their privacy. The only exception was when they fell into
another groups (i.e. Elders) in which case identifying gender for gender-based analysis was necessary.
85
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CW 86 = Court Worker
(Works as a
magistrate/judge or in
another court-based
position)

Overall the research included 28 offender interviews and 23 stakeholder interviews (specific
participant details are outlined in Appendix 9). The majority of interviewees came from the
Kempsey region (n=17), followed by Nowra (n=13), Walgett (n=11) and Campbelltown
(n=10). Kempsey had the greatest number of offender interviews (n=11), and Nowra produced
the greatest number of stakeholder interviews (n=7). In total, there were 38 Indigenous
interviewees across both groups, and 13 non-Indigenous interviewees, who came exclusively
from the stakeholder group.

A number of other interviews (n=7) were scheduled throughout the data collection period
however, these were cancelled for various reasons by the interviewees and were subsequently
unable to be rescheduled. Some cancellations were unavoidable, as the offender participant had
been taken into remand at the time of the scheduled interview. Some interview participants
simply failed to attend the proposed meeting times and subsequent communications did not
provide a time for rescheduling. In order to promote the voluntary nature of the research and
not place undue pressure on participants, I would only follow up once with an offender
interviewee if they cancelled, and if they still seemed disinterested, I would not pursue the
interview further.

86
As with Legal Workers, Court Workers genders were deliberately not put in the codes in this research, due to
potential concerns about participant identification, due to the small number of Court Workers in some areas.
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F

Interview Analysis

While the interview analysis within this study has utilised some elements from constructivist
grounded theory, 87 such as theoretical sampling, it is better categorised as a qualitative content
analysis. 88 Though similar, these approaches have slightly different approaches and research
intentions. 89 Qualitative content analysis emerged as a result of critiques of early, quantitative
approaches to content analysis and after Siegfried Kracauer advocated for a qualitative
approach in the early 1950s. 90 Such a qualitative approach emerged at the start of the 21st
century with the development of the category system. 91 The result of qualitative content
analysis is the development of a list of categories or themes, and finding meaning in qualitative
materials. 92 Unlike grounded theory, the idea is not to develop an overarching ‘theory’. While
a theory may still emerge organically as a result of the analysis process, this is not the primary
aim.

This research utilised an inductive approach to qualitative content analysis, which is applicable
where codes, categories (or ‘themes’) are drawn directly from the data and where prior
knowledge about the area is either limited or fragmented. 93 This analysis utilised a process
similar to Philipp Mayring’s inductive qualitative content analysis process. 94 This involves
beginning with the research question(s), determining the levels of categories and abstraction to

Glaser and Strauss, above n 47; Birks and Mills, above n 48; K Charmaz, Constructing grounded theory: A
practical guide through qualitative analysis (Sage, 2006).
88
Mayring, above n 41; Hsieh and Shannon, above n 41.
89
Grounded theory and qualitative content analysis are often confused within qualitative research work, a problem
recently outlined by Ji Young Cho and Eun-Hee Lee. See Ji Young Cho and Eun-Hee Lee, 'Reducing Confusion
about Grounded Theory and Qualitative Content Analysis: Similarities and Differences' (2014) 19(32) The
Qualitative Report 1-20.
90
S Kracauer, 'The challenge of qualitative content analysis' (1952) 16 Public Opinion Quarterly 631-642.
91
Mayring, above n 41; H Priest, P Roberts and L Woods, 'An overview of three different approaches to the
interpretation of qualitative data. Part 1: Theoretical Issues' (2002) 10(1) Nurse Researcher 30-42.
92
Cho and Lee, above n 89, 15.
93
Given the lack of research of Indigenous offender’s experiences on ICOs, the knowledge available in this area
was regarded by the student researcher as limited. See Elo and Kyngas, above n 41.
94
Mayring, above n 41.
87
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be used, developing inductive categories directly from the data, revising these categories
throughout the analysis, engaging in a final revision of the texts and interpreting the results.95
If the research suggests a quantitative element (i.e. frequencies of coded categories) these can
also contribute to the analysis. In this study, this was engaged through the indication of coding
frequencies throughout the interview analyses chapters. Again, some elements of grounded
theory contributed to this analysis, such as a process of constant comparison 96 that was
undertaken when analysing the transcripts during the category development. This process
involved ‘reading and re-reading the data to search for and identify emerging themes in the
constant search for understanding the meaning of the data’. 97 Coding was also taking place
throughout the entire data-collection process – as I began to identify themes, concepts and ideas
that were common across the various interviewees, and developed these through the data
collection and further analyses into larger categories in order to develop meaning. Several
examples (screenshots) of the coding process can be viewed in Appendix 7.

NVivo 12 was utilised as a tool to assist in the qualitative content analysis of both the offender
and stakeholder transcripts. 98 After transcription, the offender interview transcripts were
uploaded as ‘sources’ into one NVivo library called ‘offenders’ while the stakeholders were
uploaded into a separate library called ‘key stakeholders’. Earlier versions of NVivo have
previously been identified as a software tool that is appropriately set-up to assist in the conduct
of classical content analysis as it assists in identifying the most prominently discussed codes,

See Mayring’s Figure 1 model for inductive qualitative analysis, in ibid 3.
Charmaz, above n 87.
97
P Burnard et al, 'Analysing and presenting qualitative data' (2008) 204(8) British Dental Journal 429-432, 431.
98
The importance of having adequate training in the use of such qualitative software tools cannot be overstated. I
undertook an NVivo training course in November 2015 to assist in my utilisation of the software. In April of 2018,
I also travelled to RMIT University to meet with one of the original developers of the NVivo software, who
assisted me to better understand the mode of coding I was employing, and to assist in sophisticating my code
format.
95
96
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and allows for more effective inductive analysis. 99 In this study, NVivo has provided an
invaluable tool in the inductive qualitative analysis of 51 interview transcripts (resulting in over
300 single-spaced pages). 100 Without the utilisation of its ‘node’-style coding options and its
ability to develop multiple levels of coding and categorisation, it is likely that a number of
themes in this study may not have been as fully developed, and more minor or divergent views
may have been overlooked.

Though some scholars have previously argued that categorisation in qualitative content
analysis must be ‘mutually exclusive and exhaustive’, 101 this study has not followed this
approach. Doing so would fail to accurately reflect the complex interrelated nature of the
offender’s experiences and artificially limit the analysis. As such, quotes or discussion that
emerged that fell across several codes/concepts were placed into more than one category.
However; the use of NVivo allowed constant clarification of how many sources (interviewees)
discussed a single concept, and multiple coding’s from the same source were identified
singularly within the program, thus avoiding overestimation of results. More recently, David
Thomas has noted that qualitative inductive coding is often different from quantitative coding
in that ‘(a) one segment of text may be coded into more than one category, (b) a considerable
amount of the text may not be assigned to any category, as much of the text may not be relevant
to the research objectives’. 102 This view supports the approach taken in this research to code
into multiple categories, as an element of inductive qualitative coding.

99
Nancy L Leech and Anthony J Onwuegbuzie, 'Beyond Constant Comparson Qualitative Data Analysis: Using
NVivo' (2011) 26(1) School Psychology Quarterly 70-84, 77.
100
The use of software tools for working with large data-sets has previously been recognised by other scholars.
See A.J. Onwuegbuzie and N.L. Leech, 'Validity and qualitative research: An oxymoron? ' (2007) 41(2) Quality
& Quantity: International Journal of Methodology 233-249.
101
Crowley, B.P. and J.F. Delfico, 'Content Analysis: A methodology for structuring and analyzing written
material' (Program Evaluation and Methodology Division No 10.3.1, United States General Accounting Office,
1996) 1-77.
102
David Thomas, 'A general inductive approach for qualitative data analysis' (2003) 1-11, 5.
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In discussing the themes that emerged from the interviews in Chapters 6, 7 and 8, I have
provided both exemplar quotes (to assist in illustrating the issues) as well as the frequency
(number and often percentage of participants) who made that type of comment. In line with the
concerns outlined by scholars such as Pat Bazeley, I aimed to draw inferences from the data
about those who spoke on an issue, as well as those who did not, and in doing so form a
‘coordinated picture or an explanatory model’. 103 I also did not limit discussion to the most
common views expressed, although these generally took precedence. Outlier or divergent
views were also discussed in some themes, as they have been recognised to grow understanding
of themes in relation to theorizing 104 and can provide the ‘hint that explains what is happening
for the larger sample’. 105

Across the interview analysis and discussion Chapters (6, 7 and 8), the offender interview data
has been consistently presented ahead of the stakeholder data. This was a purposeful choice,
made to ensure that the research embodied a decolonising analysis, by prioritizing the voices
of the Indigenous offenders over other stakeholders, who came from both Indigenous and nonIndigenous backgrounds. This has assisted in ensuring that this research is not complicit in a
silencing process, and instead aims to promote Indigenous voices and narratives when
discussing issues that affect Indigenous communities. 106

Through the use of an inductive qualitative content analysis process, the interview data
developed two primary branches of analyses – an ‘underlying needs’ analyses (discussed in
Chapter 6) and an ‘ICO process’ analyses (discussed in Chapter 7). These two main analyses

Pat Bazeley, 'Analysing Qualitative Data: More than 'Identifying Themes'' (2009) 2(2) The Maylasian Journal
of Qualitative Research 6-22, 9.
104
M.B. Miles and A.M. Huberman, Qualitative data analysis: An expanded sourcebook (Sage, 1994).
105
Bazeley, above n 103, 12.
106
Cunneen and Tauri discuss the importance of privileging ‘the perspectives and experiences of the Indigenous
Other’ as a mode of ensuring that research is emancipatory. See, Cunneen and Tauri, above n 2, 29.
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outlined the primary themes to emerge across both the offender and stakeholder interviews. In
combination with the document analysis outlined in Chapter 5, these analyses culminate in the
final findings and recommendations outlined in Chapter 8. The result is that the two research
questions have been answered through the use of a scholarly and decolonising methodological
process with appropriate triangulation of data. This analysis framework is illustrated in Figure
1.

Figure 4.2.

Thesis analysis framework

ICO Policy
Text
Analysis Chapter 5
Overarching
findings and
theory Chapter 8
Indigenous
offenders
needs during
ICO Chapter 6

IV

Indigenous
offenders
ICO process
experiences Chapter 7

LIMITATIONS OF THE METHODOLOGY

As with most research, a number of limitations affect this study, both in relation to the policy
document analysis and the interview data collection and analysis process. In relation to the ICO
policy document analysis, there were two main limitations to this research. The first was the
potentially insufficient detail within the analysed texts themselves. As texts are produced for
reasons other than critical research, they often do not provide sufficient detail in relation to
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their subject matter. 107 As a result, there were probably aspects about the ICOs original
development that were not captured in the document analysis. Secondly, the research may
suffer from biased selectivity, 108 as I was only able to access those documents publicly
available – which again may not have held the whole story behind the development of the ICO.
Despite these limitations, however, I feel that this analysis still provides a valuable initial
insight into the development of ICOs as a reform, an area where there has been no other critical
analysis to date.

In relation to the interview data collection and analysis, I believe there were three primary
limitations that affected this research. The first was the failure to have an Indigenous coresearcher(s) involved in the research for the entire length of the project. I recognise that this
is an important aspect of decolonising research, which was unfortunately unable to be realised
in this study, primarily as a result of resource constraints.

The second limitation in relation to the interview data collection was a lack of Indigenous
female offender participants. At the time of the research, there were very few Indigenous
offenders on ICOs. 109 As a result, female Indigenous offenders with ICO experiences proved
especially difficult to find, based on their even smaller presence within the larger Indigenous
offender group (current statistics show that Indigenous women comprise about 10 per cent of
the incarcerated Indigenous offender population). 110 Despite repeated inquiries at Community
Corrections offices, female prisons, and unisex prisons, only two female Indigenous offender
participants were found throughout the entire data-collection period. Several of the

Bowen, above n 33, 31
Ibid 32; Yin, above n 32, 80.
109
NSW Bureau of Crime Statistics and Research, 'New South Wales Criminal Courts Statistics 2014' (2015) 1168 .
110
Australian Bureau of Statistics, 4512.0 - Corrective Services, Australia, September Quart 2015 (17 December
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stakeholders noted that they had never had an Indigenous female offender on an ICO during
their period of employment. While this lack of Indigenous females on ICOs was arguably a
finding within itself (discussed further in Chapter 6), the study’s gender-based analysis of
Indigenous offender ICO experiences may have been affected as a result. In order to overcome
this, the voices of the Indigenous female offenders were prioritized in chapter discussions of
gender-based narratives and issues, as their unique stories (n=2) may have otherwise have been
overwhelmed in the data by the larger male offender voice (n=26).

The third limitation in the interview analysis was that participant validation 111 of the research
findings and interpretation of themes, was not logistically possible. Such an approach was not
practical in this study due to the fact that a large number of the participants were in custody
where access to them was limited, and their exact location was often unknown (as they could
be transferred or released). As such, limited peer review was invoked through the oversight of
my supervisors, in order to ‘guard against the potential for lone researcher bias and help to
provide additional insights into theme and theory development.’ 112

CONCLUSION
This methodology outlines the entirety of a significant research project that was undertaken
over an extended period. While this study has some outlined limitations, the various safeguards
employed within its decolonising methodology ensure that the findings are accurate and reflect
genuine Indigenous offender experiences with ICOs.

Burnard et al, above n 97, 431.
Ibid 431. See also R.S. Barbour, 'Checklists for improving rigour in qualitative research: a case of the tail
wagging the dog?' (2001) 322 BMJ 1115-1117; J.R. Cutcliffe and H.P. McKenna, 'Establishing the credibility of
qualitative research findings: the plot thickens' (1999) 30(2) Journal of Advanced Nursing 374-380; M Andrews,
P Lyne and E Riley, 'Validity in qualitative health care research: an exporation of the impact of individual
researcher perspectives within collaborative enquiry' (1996) 23(3) Journal of Advanced Nursing 441-447.
111
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CHAPTER 5: INDIGENOUS VOICE IN THE
DEVELOPMENT OF ICOS
INTRODUCTION
This thesis asked the question of whether Indigenous sentencing needs were sufficiently
reflected in the way that the ICO reforms were initiated. In order to answer this, a detailed
examination of the policy texts associated with the development of ICOs was conducted. This
document analysis aimed to discern to what extent the needs of Indigenous offenders informed
the development of the ICO. It also provided a broader thematic analysis of the policy texts to
examine what the policymakers were aiming to achieve through the ICO on a larger scale.

This chapter represents the first in-depth analysis of the 2010 NSW ICO policy reform process,
as well as the only analysis 1 on how this reform incorporated, or failed to incorporate, an
Indigenous voice.

I

WERE INDIGENOUS PEOPLE CONSIDERED IN THE
DEVELOPMENT OF THE ICO POLICY?
A

Introduction

This section examines whether or not Indigenous people were considered or acknowledged
within ICO policy development. This includes through community consultation or otherwise,
whether or not any of the specific challenges Indigenous people face were mentioned or given
consideration, if any of the ICO community submissions referenced Indigenous issues and
1

At the time of editing in early 2019.
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ultimately, whether the format of the ICO legislation reflected any Indigenous issues, voices,
or concerns.

B

Background to the Development of the ICO

The ICO was brought in as a replacement for periodic detention in the NSW sentencing scheme.
Prior to its repeal, periodic detention allowed offenders to be sentenced to a term of
imprisonment, but they would only spend two days a week in custody, often with the
requirement of performing community service. Periodic detention had existed in NSW for
nearly 40 years 2 before discussions emerged regarding its effectiveness as a sentencing option.
By the time these discussions started in 2007, NSW was the only state jurisdiction that still had
such an option available. 3 According to reports, there had been a ‘noticeable and progressive
decline in the use of periodic detention as a sentencing option, particularly since the mid1990s’. 4 This declining use, and the consideration of other procedural difficulties, led the-then
Attorney General John Hatzistergos to request a review of periodic detention by the NSW
Sentencing Council. 5

The review into periodic detention was extensive and took into account 26 submissions and a
variety of consultations. 6 For the purposes of this research it is not useful to go into extensive
consideration of this review, except to the extent that it discussed the possible effectiveness of
replacing periodic detention with a ‘Community Correction Order’ (‘CCO’ later to be renamed
as an ‘ICO’). In Part 9 of the review, the NSW Sentencing Council laid out a series of
arguments both for and against the repeal, but ultimately found that CCO’s should replace
New South Wales, Parliamentary Debates, Legislative Assembly, 5 June 2007, 707 (John Hatzistergos, Attorney
General).
3
Ibid.
4
Ibid.
5
Ibid.
6
NSW Sentencing Council, 'Review of Periodic Detention' (NSW Sentencing Council, 2007), 204-212.
2
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periodic detention. In promoting CCOs, the NSW Sentencing Council outlined how this new
option would provide ‘greater flexibility in case management, that could take into account the
individual offender’s needs, and the local resources, and also address cultural and social
factors’. 7

After a process of consultation with stakeholders in 2008, the original ICO scheme was
introduced by the Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders)
Act 2010 8, which commenced on 1 October, 2010. Later significant reforms, outside of the
scope of this thesis but discussed briefly in Chapter 8, have since taken place in September
2018.

C

Were Indigenous People Considered in the Development of the ICO
Policy? A Policy Document Analysis

When analysing the policy documents associated with the development of the ICO (n=19), it
became clear early on, that little attention was paid to Indigenous issues. In fact, there are only
six references (n=6) to the Indigenous community across all the policy documents (for a full
list of all policy documents, please refer to Table 4.1 in Chapter 4).

Three of these references come from just one source - the NSW Sentencing Council’s Review
of Periodic Detention. 9 The first reference is in support of the development of a CCO, which
the report writes ‘will provide a form of sentence that would be particularly appropriate for
Ibid 194.
Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders) 2010 (NSW).
9
New South Wales Sentencing Council, above n 6. To be clear, there are not only three references to Indigenous
people throughout the entirety of this 255 page report, but this analysis limited its review of this document to parts
7 ‘Alternative scheme to replace periodic detention’ (pages 117-160) and 9 ‘Conclusion’ (pages 191-200), as they
were the only sections to directly discuss developing a community corrections order (lately renamed as the ICO).
The rest of the report focussed on reviewing the effectiveness of the periodic detention scheme, an analysis of
which is outside of the scope of this research.
7
8
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Indigenous offenders, being one that could be of positive assistance in reducing their unduly
high rate of incarceration and recidivism’. 10 The second reference is in relation to the NSW
Sentencing Council’s Terms of Reference for the report, which required they give
consideration to the Aboriginal Justice Plan 11 and Two Ways Together 12 report. In their review,
the Sentencing Council outlined the role that these two external reports provided in relation to
strategic directions for Indigenous people within the justice system - with one of their primary
aims being to ‘ensure that criminal justice processes act to reduce offending behaviours to
reduce the number of Aboriginal defendants proceeding through the criminal justice system’. 13
The third reference to Indigenous offenders from the analysed sections of the report refers to
the comparative costs of periodic detention versus other sentencing options. It notes that the
priority target of the government (reducing recidivism), would be better achieved by abolishing
periodic detention and replacing it with a CCO, as this ‘might address the several factors which
contribute to a return to prison, including:
•

homelessness;

•

insufficient support in the community;

•

increased drug and alcohol usage;

•

being an Aboriginal or Torres Strait Islander; and

•

being a woman and having debts’ 14 (emphasis added).

From these references, it is clear that the NSW Sentencing Council acknowledged (to a limited
degree) that Indigenous offenders were overrepresented in the criminal justice system and had
higher recidivism rates that needed to be addressed through different approaches to sentencing.
They also acknowledged the need to address some of the areas of disadvantage faced by the
Indigenous community at the time of sentencing, such as homelessness, substance abuse,
Ibid 195.
New South Wales Aboriginal Justice Advisory Council, 'NSW Aboriginal Justice Plan: Beyond Justice 20042014' ('NSW Aboriginal Justice Plan, New South Wales Aboriginal Justice Advisory Council, 2005).
12
Department of Aboriginal Affairs, 'Two Ways Together: NSW Aboriginal Affairs Plan 2003-2012' (2005).
13
New South Wales Sentencing Council, above n 6, 200.
14
Ibid 201.
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poverty and the increased burdens faced by women. However; while they did state that a CCO
option would be ‘particularly’ appropriate for Indigenous offenders, they provided little
support for how they came to that conclusion. In the Review of Periodic Detention’s appendix,
there is only one submission from an Indigenous body, which comes from the NSW Aboriginal
Justice Advisory Council 15 (the ‘AJAC’ - a body which has since been de-funded and no longer
exists at the time of writing).

While the AJAC submission was not included in the NVIVO-based document analysis as part
of the development of the ICO (as it was focussed on the review of periodic detention), it has
been briefly explored as one of the few Indigenous voices to have emerged in/around the
replacement of periodic detention with some other option (which ultimately developed into the
ICO). The AJAC submission acknowledged that there were certain weaknesses in the periodic
detention format, and provided some outline of how these could be addressed. 16 The report
states:
The AJAC submits PD [periodic detention] is a useful sentencing option and should not be dispensed
with. Notwithstanding the statistics mentioned in this submission, PD is a unique sentencing option in
every sense. It affords an offender every opportunity to rehabilitate and serve the community in a valuable
way while at the same time serving as a very real reminder that the community expects certain offences
to be dealt with by way of a custodial sentence. Specifically, it recognises the community’s expectation
that there are certain situations where an offender may be afforded their liberty, albeit subject to certain
prohibitions for a specified time. 17

It is therefore not clear how the Sentencing Council came to the conclusion that that the CCO
(later to become the ICO), would be a ‘particularly appropriate’ sentencing option for
Indigenous offenders, as opposed to periodic detention, as the limited Indigenous stakeholder

Ibid 205.
NSW Aboriginal Justice Advisory Council, Submission No 1 to NSW Sentencing Council, Review of Periodic
Detention, 2007, 4-5.
17
Ibid 5.
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submissions did not support that proposition. There is also no evidence that such a proposition
was supported by any other Indigenous stakeholders, as there is no reference to any
consultations with any Indigenous body or Indigenous scholars in the list of consultations. 18
Instead, the consultation list is dominated by names of Corrective Services and DPP
employees. 19 This lack of Indigenous voice recalls the previous discussion within Chapter 3 of
the valuation of certain knowledge sources and the predominant use of ‘white’ evidence and
relegation of Indigenous knowledge to the margins. 20

Soon after the release of Sentencing Council’s report, 21 the NSW government issued a media
release outlining the Attorney General’s response. 22 In discussing how the government would
consider ‘all options’, the Attorney General stated ‘In particular, I will closely examine the
option of replacing Periodic Detention with Community Corrections Orders as a way of forcing
offenders to make changes to their lives that they will not make by themselves’. 23 In the release,
he references the support the report had received from three key victims groups, but does not
make any reference to Indigenous stakeholders. While the message in the media release
appeared supportive of the rehabilitative aims of the proposed order (stating that offenders can
stay in transitional centres while getting ‘their life on track’), 24 punitive language was also
utilised, such as ‘forcing’ offenders to change.

New South Wales Sentencing Council, above n 6, 209-212.
Although it is possible that some of these individuals are Indigenous and were able to provide evidence of their
Indigenous experiences – it is nevertheless apparent that few Indigenous voices from the wider community, or
other Indigenous stakeholder bodies, were explicitly sought.
20
Sarah Maddison, 'Evidence and Contestation in the Indigenous Policy Domain: Voice, Ideology and
Institutional Inequality' (2012) 71(3) Australian Journal of Public Administration 269-277.
21
New South Wales Sentencing Council, above n 6.
22
John Hatzistergos, 'Sentencing Council review into periodic detention' (Media release, 070108, 7 January 2008),
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23
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24
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This punitive language was later reiterated during a Questions Without Notice session in the
NSW Legislative Council. When asked about the current state of community-based sentencing,
the Attorney General repeated that the NSW Sentencing Council had recommended replacing
periodic detention with CCO’s ‘as a way of forcing offenders to make changes to their lives’. 25
The Attorney General also noted a recent study that had demonstrated that offenders in rural
and remote regions were less likely to receive a sentence of imprisonment than those in
metropolitan areas. 26 This was partly attributed to factors such as the unavailability of periodic
detention in rural and remote regions. The Attorney General stated that the government wanted
to see ‘offenders in rural and regional areas sentenced under the same basis as those in
metropolitan areas’, which in this instance, seemed to imply that those in remote and rural
communities were being under-imprisoned compared to their metropolitan counterparts. By
contrast, the range of other forms of disadvantage experienced by those in remote and rural
areas 27 were not mentioned. The Attorney General noted that the proposed CCO could be
available across more of NSW, including larger rural and remote areas. Again, Indigenous
people or Indigenous stakeholders were not referred to in this discussion, Instead, the Attorney
General noted the conflicting policy perceptions of periodic detention, with some politicians
describing it as a ‘soft option’, or ‘soft on crime’. 28 The negative implication of this association
of being ‘soft on crime’, lends evidence to the punitive turn in sentencing policy in NSW (and
more widely across Australia), which has been linked to rapidly rising rates of Indigenous

New South Wales, Parliamentary Debates, Legislative Council, 6 March 2008, 5974 (John Hatzistergos,
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incarceration. 29 While the public may perceive that crime rates are rising, there is in fact no
evidence to support this. 30 However, the (false) public perception of escalating crime has still
resulted in ‘increased endorsements of punitive attitudes’. 31 This in turn has provided support
for harsher sentencing policies, 32 which often involve greater ‘intensity’ or sentence length for
people who break the law. 33 This focus on ‘intensity’ is likely to have attributed to the ICO’s
later name change from a ‘Community Correction Order’ to an ‘Intensive Correction Order’.

Nearly 10 months later during a session of the NSW Legislative Council, the Attorney General
was asked to update the House about the state of sentencing options in NSW, and he took this
opportunity to discuss the now renamed ICO. 34 After reiterating perceived weaknesses in the
periodic detention scheme (falling usage, limited availability across the state, lack of case
management and absence of rehabilitation programs), he noted that the ICO provided a means
of addressing these ‘shortcomings’ 35 and would assist in reducing reoffending. The importance
of effective programs aimed at anger management, drug and alcohol addiction, gambling
addiction, employment skills, literacy and drink driving were also stated. After discussing the
basic form of the planned ICO, the Attorney General explained how, unlike periodic detention,
ICOs would be available in ‘country areas’, would ‘force’ offenders to make life changes, and

Thalia Anthony, 'The punitive turn in post-colonial sentencing and the judicial will to civilise' (2011) 19(2)
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that it is not to be regarded as a ‘soft option’. 36 It was outlined that the government would be
providing a consultation paper and draft model of the order, and would aim to hear from a
variety of different groups including ‘the judiciary, the legal profession, victim supports
groups, government agencies, community groups who use periodic detainees, and the wider
public.’ 37 As in all other government produced ICO policy documents to this point (with the
exception of the periodic detention report) there was no acknowledgment in the speech that
Indigenous communities or stakeholders should constitute a unique group or should be
consulted any further than as participants of ‘the wider public’. A media release distributed on
the same day, noted that community views were being sought on ICOs and discussed the
released consultation paper, which it noted had ‘been backed by victims groups and legal
experts’. 38 The media release made it clear that the government intended to hear from various
stakeholders, but did not define them.

The consultation and model ICO papers 39 called for community submissions to be submitted
by the 12th of November 2008. Arguably, this 4-6 week time frame provided little opportunity
for stakeholders to prepare detailed submissions. The ICO consultation paper outlined the
general structure of the proposed order, comparing it to the existing periodic detention scheme.
In a pattern emerging across all the public ICO development documents, this paper made no
mention of Indigenous offenders or communities. 40 However, it did recognize that some
offenders may experience different needs at the time of sentencing, noting that ‘[t]he needs of
offenders vary greatly. For example, one offender might require treatment for a mental illness,
Ibid 10317.
Ibid 10318.
38
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anger management issues, drug dependency, or all three. Another offender might be illiterate
or lack education and/or employment skills.’ 41 The consultation paper argued that the case
management built into the ICO format would provide better support for individual offenders,
as it would ensure ‘that each offender’s individual needs are identified and the programs and
services can be tailored to the offender’. 42 The paper then further explored the potential of
programs to benefit specific offender needs and the potential adaptability of the 32 hours of
community service, stating
It allows DCS to match program requirements to the offender’s readiness, needs and his or her
availability. For example, if the offender has drug dependency issues, DCS can deliver a short-term
program at the beginning of the offender’s sentence, and monitor the offender’s progress throughout the
term of the order. If the offender is illiterate, DCS may place the offender in a literacy program for the
entire length of the order which requires attendance at a class once a week. If the offender is a single
mother, whose availability to attend programs is dependent on the availability of child care or restricted
by school hours, DCS may provide a program which can be delivered flexibly around her availability. If
the offender is unemployed and no immediate need to participate in a particular program, then DCS may
direct the offender to perform more than 32 hours of work per week. 43

This demonstrates that one of the original intentions of the ICO, was that the community service
element could be used as a tool through which Community Corrections could engage offenders
in programs aimed at their particular needs - although it did not specifically reference
Indigenous offenders. The term ‘flexibility’ is also used, implying that ICOs were to be
coordinated around specific offender needs. It is worth noting that this consultation paper
outlined a variety of supporting policy and operational procedures that were to be adopted
should the ICO scheme be implemented, which included the provision of transitional centres
where offenders without current appropriate accommodation could live (Community Offender

Ibid 4.
Ibid 4.
43
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Support Program Centres or ‘COSP’ centres), 44 the capacity to provide supervision on a near
state-wide basis (in at least a 200km radius from each major town, including Broken Hill), 45
the availability of sufficient programs on a state-wide basis,

46

the availability of enough

community centres or agencies to provide community service work, 47 the provision of travel
arrangements for those needed to travel to report or engage in community service, 48 and a
general enlargement of resources for the State Parole Authority to implement the supervision. 49
However, evidence from both offenders and stakeholders (including Community Correction
employees) discussed in Chapters 6 and 7 indicates that this extensive enlargement of resources
to meet the needs of the ICOs was never truly delivered. COSP centres were closed down early
into the ICOs history, providing little support for offender housing. 50 There is a general lack of
community service providers across the state (especially in rural and remote areas), and some
offenders have been found unsuitable as a result of this. 51 Travel is also a significant challenge
for offenders, who are required to provide their own transport to and from their Community
Corrections office, and this creates a significant barrier to compliance for those without a
licence or who live in remote areas with limited public transport. 52

Alongside the consultation paper, a model ICO paper was provided that gave greater detail
about the proposed structure of the ICO, including suitability assessments, mandatory
conditions, supervision provisions and revocation or appeal processes. 53 While this provided
generally the same information as the consultation paper, it went into greater operational detail
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and outlined some aspects of the ICO that would later become subject to criticism, including
who was to conduct ICO suitability assessments (a Corrective Services employee), 54 and what
factors would be taken into account when assessing suitability. Some of these suitability factors
were areas of general disadvantage commonly experienced by Indigenous offenders such as
unstable accommodation, substance abuse issues, and existing physical or mental health
conditions that could ‘preclude the offender from being able to comply with all components of
the order’. 55 The offenders within this research have revealed that some of these factors became
apparent barriers to their access of ICOs, in particular substance abuse and accommodation. 56

Despite the short time-frame for public submissions, several community and justice
stakeholders took up the opportunity (n=7) to make a submission, including the NSW Young
Lawyers, 57 Legal Aid New South Wales (‘Legal Aid’), 58

The Law Society of New South

Wales (‘The Law Society’), 59 Sharon Yarnton (the Officer in Charge of the Wollongong
Periodic Detention Centre), 60 Wesley Community Legal Service, 61 The NSW Law Society’s
Criminal Law Committee (the ‘Criminal Law Committee’) 62 and the NSW Bar Association. 63
While all submissions were generally supportive of the general concept of ICOs, they outlined
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a number of concerns, and several criticized the abolition of periodic detention, stating both
options should remain available. 64

Only a few stakeholders discussed Indigenous sentencing needs, including Legal Aid, the Law
Society and the Criminal Law Committee, but these few did engage in a more detailed
examination of how the ICO might affect Indigenous offenders than the NSW Government had
up until that point. The Legal Aid submission noted concerns that excessively stringent
assessment criteria might lead to Indigenous people being ‘disproportionately affected by
overly rigid conditions of exclusion’. 65 Both the Law Society’s and the Criminal Law
Committee’s submissions discussed how the prison population of NSW had greatly increased
in recent times, with no corresponding rise in criminal activity, 66 and noted that ‘The removal
of periodic detention will only lead to an increase in the number of Aboriginal inmates in full
time custody’. 67 This sentiment was reiterated by the Law Society. 68

Other concerns raised by the Criminal Law Committee included issues relating to curfew
conditions for Indigenous offenders. They wrote ‘curfews can be problematic and set people
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up for failure particularly in regional areas where Aboriginal people frequently move between
residences’. 69 The problematic nature of curfews for Indigenous people (especially the
disproportionate effect on Indigenous youth) has previously been documented by a number of
scholars. 70 The Criminal Law Committee also recognised that curfew conditions would require
offenders to have a landline telephone at their residence, leading to an inaccessibility of ICOs
for Indigenous communities in ‘rural and regional NSW’ who may have limited access to
landlines. 71 These concerns about the discriminatory availability of ICOs to Indigenous
communities in rural and remote regions, were also supported by the Law Society, who wrote:
Areas with high Indigenous populations have the greatest need for ICOs. Unfortunately it is highly likely
that ICOs will be unavailable in these areas due to a lack of resources. If ICOs are not properly resourced
and implemented in rural and remote areas, it will leave a gap in sentencing options and there will be a
real risk that more Indigenous offenders will be sentenced to full-time imprisonment. 72

The Criminal Law Committee also noted that constant attendance by police at relatives’ houses
could lead to ‘resentment between Police and families of offenders’. 73 Should ICOs be accessed
by Indigenous offenders, the Criminal Law Committee recognised the importance of cultural
competency in supervision. They argued that as supervisors were being granted the power to
conduct random home visits and drug testing, it was important they were highly trained officers
‘sensitive to cultural and religious sensitivities, and the needs of offenders with drug, alcohol
and mental health issues’. 74
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While only three submissions made direct reference to Indigenous offenders and community
needs, these hold great importance in this analysis. They demonstrate that there was, at the time
of ICO reform, some recognition (if only from a community stakeholder perspective), that this
new sentencing option needed to meet the needs of Indigenous offenders, who had unique
experiences that left them vulnerable in the criminal justice system. It is also important to note,
that these issues were directly aimed at informing the NSW Government’s development of the
ICO legislation.

Beyond direct reference to Indigenous offenders or their wider communities, there were other
issues raised in the community submissions that reflected recognition of general offender
needs, many of which were relevant to Indigenous offenders. Of the general criticisms levelled
at the potential ICO framework, the most commonly cited was a lack of adequate resources to
support the order across NSW. The Law Society was especially concerned about the resource
implications of the ICO, writing ‘[t]he resource requirements for ICOs are monumental. The
success of ICOs is resource dependent which, in the current economic climate, is of grave
concern’. 75 They also cited concerns that ICOs would face the same geographical limitations
as periodic detention. They wrote:
A significant limitation of periodic detention is its lack of availability throughout the State by reason of
resource limitations and the resulting discriminatory impact among offenders who live in locations where
they cannot have an order imposed upon them. The same problem is likely to arise with ICOs but with
more serious implications since offenders assessed as unsuitable must be sentenced to imprisonment. 76

Lack of existing rehabilitation infrastructure in remote and rural areas was also raised as a
concern by the NSW Young Lawyers who stated ‘[t]he ICO model requires the availability of
rehabilitative programs, appropriate community service options and other relevant service
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providers that do not currently exist in many rural and remote areas’ 77 and this sentiment was
echoed by others. 78 This deficiency in rehabilitation centres in rural and remote NSW was
apparent at the time of this reform, 79 and would have been known to the NSW Government.
Lack of rehabilitation infrastructure in NSW continues to be a concern as of 2017 onwards. 80

Along with a lack of rehabilitation facilities, housing was also raised as a concern, with Legal
Aid stating that the COSP centre accommodation was limited and this might adversely affect
accessibility of ICOs for offenders who were experiencing homelessness. 81 The Criminal Law
Committee also recognised the importance of accommodation for offenders being assessed for
ICOs, and ‘stressed’ that the COSP Centres needed to be ‘fully operational’ before ICOs
commenced and needed to provide assistance for offenders in seeking long-term
accommodation options. 82 The NSW Government had discussed that the ICO legislation would
be fully supported by the COSP Centres and these centres would provide offender
accommodation for those without suitable housing. However as previously mentioned, in 2013,
only three years after the implementation of the ICO reform, the COSP program was shut
down. 83 This left those offenders struggling to obtain accommodation for ICO suitability with
extremely limited options and likely to be found unsuitable. Several offenders and stakeholders
in this research discussed the barrier that suitable accommodation created in accessing and
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complying with ICOs. None discussed receiving any governmental support in the provision of
housing in order to obtain ICO suitability. 84

In addition to concerns relating to adequate resources, five community submissions raised
concerns about the structure and potential impacts of the suitability assessments. 85 Given the
proposed assessments could exclude individuals on the basis of mental health issues or
substance abuse problems, many of the stakeholders noted their concerns, with the NSW Bar
Association perhaps summing it up best, writing
Given that ICOs are designed for offenders who require intensive supervision and long term
rehabilitation, the assessment criteria ought not to exclude the very people who are likely to require that
type of intervention but who, because of the very needs which require addressing, are likely to be
unreliable. For example, people with serious substance abuse disorders, mental illnesses, psychological
conditions or combinations of those difficulties. 86

The NSW Young Lawyer’s also raised this point, noting that if the ICOs’ intent was
rehabilitation, it was relevant that ‘substance abuse may be a determining factor in previous
criminality’ 87 and so should therefore not be a bar to suitability. As discussed previously (in
Chapter 2), the Indigenous community has been recognised to have higher mental health and
substance abuse issues generally, 88 and so excluding offenders on this basis would be more
punitive to their community. Ultimately, the exclusion of Indigenous offenders from ICOs on

See discussion of accommodation and housing in Chapter 6, Part II, Section C.
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the basis of drug use was apparent as an ongoing practice in NSW, and will be discussed further
in Chapter 7. 89

Both Legal Aid and the Criminal Law Committee argued that the Court should not be limited
to a consideration of only home detention or custody should an offender be deemed unsuitable
for an ICO. For if they were found unsuitable for an ICO, there would be a high likelihood the
offender would also be deemed unsuitable for home detention, resulting in custody being the
only available option. Instead, both stakeholders argued that the Court should retain the right
to impose a suspended sentence, in light of a negative ICO assessment. 90

One issue affecting offenders interacting with the ICO that neither policymakers, nor the
stakeholders drew attention to, was the increased needs of older offenders. As discussed
previously in Chapter 2, there has been a clear increase in the proportion of older offenders
between 2000 and 2015, such as would have been apparent to the government at the time of
the ICOs development in 2009/2010. 91 Yet, no stakeholder or policy document considered the
barriers older offenders with potential health or disability issues might face in attempting to
comply with the strict ICO conditions, including the mandatory (and generally physical)
community service component. As a result, it is possible their needs may have been overlooked,
especially in relation to health. This is discussed further in Chapter 6. 92
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While there was not an immediate reply to these community submissions, in 2010, the NSW
Legislative Review Committee published its own comments on the Crimes (Sentencing
Legislation) Amendment (Intensive Correction) Bill 2010 in its Legislative Review Digest. 93
The NSW Legislative Review Committee noted several areas of concern in relation to the ICO,
most notably some potential adverse impacts on the offenders privacy, due to the requirement
that offenders needed to authorise permission for their supervisor’s to access medical records. 94
They also noted other conditions that adversely interfered with the personal integrity of the
offender, such as breath testing, urinalysis and certain direction conditions. While the
Committee noted that in total, ICOs were ‘less affronting, in totality, to the privacy and personal
integrity of offenders when compared to the conditions set on individuals committed to a
correctional facility’, 95 they nevertheless found that without appropriate supervisor guidelines
there remained a risk that such authority could be ‘applied inappropriately’ 96. No reference was
made in the Committee’s comments about the potential vulnerability of Indigenous offenders,
who are known to be over-policed. 97

On the 10th of June, 2010, Parliamentary Secretary, Barry Collier moved that the Crimes
(Sentencing Legislation) Amendment (Intensive Correction Orders) Bill 2010 be agreed to in
principle. 98 Collier outlined how periodic detention was not available state-wide and that
reoffending rates for those sentenced to periodic detention were generally high. He made one
reference to Indigenous offenders, stating that several submissions had ‘questioned the
rehabilitative value of periodic detention, noting that 39 per cent of all offenders sentenced to
93
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periodic detention had another proven offence within the following two years, with this rate
increasing to 55 per cent of Aboriginal offenders’. 99 He noted that submissions had been
received from the judiciary, legal fraternity, government agencies and community legal centres.
He described the stakeholder response as ‘on the whole, supportive of the new sentencing
option’. 100 Collier also noted that in finalising the bill, a copy was circulated among a select
group of ‘key’ industry stakeholders, including very similar groups to those consulted in the
review of periodic detention – the DPP, Legal Aid, the Courts, victims of crime representatives,
the Sentencing Council, and the Hon. James Wood AO, QC. No Indigenous stakeholder groups
appear to have been approached or had the Bill circulated to them, despite statistics relating to
their overrepresentation in reoffending and breaching periodic detention being used as
justification for the implementation of the Bill.

The second reading speech was read by the Attorney General on the 22nd of June, 2010. 101
Emphasis was placed on the consultation that occurred between the government and the NSW
Law Society in relation to the reform, but no mention of consultation with Indigenous bodies,
communities or stakeholders was made. In relation to the consultation with the Law Society,
the Attorney General stated:
The Law Society is an important organisation, and one whose views the Government respects.
We often seek the advice of the Law Society on a range of different proposals, and there is a
tremendous amount of legislation which goes through this place which benefits from their input.
I therefore think it is important to place on the record the issues the Law Society has raised in
relation to this bill, and to detail the consideration the Government has given them. 102
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While the policymakers gave specific ‘consideration’ to the Law Society’s views on the
sentencing option, there was no referral to the Indigenous community, beyond a single negative
reference to their perceived ‘failure’ with periodic detention. Again, this reemphasises the
general lack of voice and respect experienced by the Indigenous community in political
decisions, especially since the dismantling of key independent Indigenous bodies, such as
ATSIC 103 and AJAC. While Indigenous bodies such as these used to provide an opportunity
for Indigenous views to be expressed, amplified and placed in conflict with the government, 104
in this 2010 reform, there was a conspicuous silencing of Indigenous community aims.

Following these speeches, the Attorney General published two papers on the introduction of
ICOs. In one article, he spoke about the ICO as an opportunity to ‘reconcile the centuries-old
tensions between punishment, incapacitation and rehabilitation inherent in sentencing law and
policy’, 105 stating that they would provide the courts with ‘better options for both punishing
and rehabilitating criminal offenders’. 106 This article was one of the few ICO policy documents
that made a specific mention of Indigenous people, however, it again only reiterated their
higher recidivism rates following a term on periodic detention. 107 The specific ways in which
the ICO would better meet the sentencing needs of Indigenous offenders, compared to this
predecessor scheme, was minimally explored, with the article only noting that the communitybased sanction might have ‘less of an impact in terms of dislocation’ across all offenders. 108 In
concluding, the article noted that the decision to introduce ICOs ‘was a deliberate policy choice
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on the part of the government, and one which was informed by detailed research and
consultation’. 109

In the Attorney General’s second article, he once again outlined the structure of the ICO, with
an emphasis on the impact for Corrective Services, noting ‘[t]he mandatory conditions of the
order are designed to provide CSNSW with an appropriate level of flexibility in administering
ICOs’. 110 There is no mention of Indigenous offenders or their needs at all in this article as
little attention is paid to the needs of offenders in general, beyond restating that ICOs would
give offenders opportunities to ‘directly address the factors that impact on his or her
offending’. 111

On the 1st of October, 2010, the Crimes (Sentencing Legislation) Amendment (Intensive
Correction Orders) Act 2010 commenced and ICOs officially came into effect in NSW.

D

Why Were Indigenous Stakeholders and Indigenous Issues Absent in the
Development of the ICO?

So far, this chapter has illustrated that Indigenous voices were almost entirely absent in the
development of the ICO. From the official documents available, no Indigenous stakeholders
appeared to have been involved in the ICO’s original development, and this resulted in few
Indigenous-specific issues being considered in the formulation of the legislative framework.
So the question arose, why were so many other stakeholders brought into the ICO’s
development, but no key Indigenous groups, stakeholders or community representatives?
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The theory of settler colonialism provides some potential insight. Settler colonial theorists posit
that the state is in a constant process of ‘eliminating’ the Indigenous community and replacing
them with the settler state. 112 But while extreme violence towards Indigenous communities is
no longer tolerated by both non-Indigenous people and the wider international community, the
criminal justice system has still been recognised as a key colonial project through which the
settler colonial project can persist. 113 In developing the ICO legislation as if Indigenous
communities did not exist, the NSW State Government was arguably perpetuating the
‘eliminatory logic’ apparent over 100 years ago, when the Australian Constitution114 was
developed without recognition of Indigenous peoples. 115

The absence of the Indigenous voice in the development of the ICO is also arguably an example
of the structural violence inherent in settler colonialism, as described by Dáire McGill, who
has included the use of ‘social marginalization’ and ‘political exclusion’ as evidence of the
concept. 116 By excluding Indigenous stakeholders from the reform process, the state has denied
them political agency and input into a criminal sentencing option that overtly impacts upon
their communities, while subsequently privileging the voices of white institutional bodies,
including the Law Society and Bar Association. As Aileen Moreton-Robinson has argued,
‘Australia has a history of preferring and privileging those people who have White skin’, and
fails to respect the knowledge of Indigenous peoples. 117 By failing to seek the input of the
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Indigenous communities across NSW in a significant sentencing reform, the ICO policymakers
have perpetuated the patterns inherent in the colonial relationship, and developed an order that
may actively discriminate against Indigenous offenders.

II

WHAT WERE POLICYMAKER’S ATTEMPTING TO ACHIEVE
WITH THE ICO REFORM?
A

Introduction

As this policy document analysis has indicated that Indigenous offenders were not a focus of
the ICO reform, it will now seek to explore what issues were focused upon. This further
analysis will allow for a better understanding of whether or not the needs of Indigenous
offenders aligned with the aims of the policymakers, despite the fact their voices were not
explicitly heard in the policy development. To achieve this, a thematic document analysis of
all relevant policy documents was undertaken, utilising NVivo software.

B

What Were the Policymaker’s Aims during the Development of the ICO?

Although initial analysis of the policy documents produced a varied array of codes that did not
appear to be interrelated, such as ‘case management’, ‘curfews’, ‘rehabilitation’, ‘non-parole’,
‘suitability assessment’, ‘flexibility’, ‘supervision’ and ‘net widening’, after repeating the
coding process and refining the codes, patterns began to emerge. The analysis demonstrated
that the policymakers had several clear areas of focus when developing the ICO, with
rehabilitating and punishing offenders being the primary (and somewhat contrasting) dual
intention. Ultimately the analysis revealed several clear themes that were consistent in the
policy documents surrounding the implementation of the ICO. These were (1) changing the
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offender, (2) punishing the offender, (3) ICO accessibility, (4) community-based sentencing,
(5) costs and resources, and (6) supervising offenders.
1

Changing the offender

In terms of changing the offender, several themes emerged across the texts, including
rehabilitation, reducing reoffending rates, increasing case management, providing alcohol and
drug programs, imposing conditions and diverting offenders from custody. Rehabilitation was
the most commonly discussed concept throughout the policy documents, with nearly all
documents referring specifically to the ICO’s rehabilitative intentions.

The concept of

‘rehabilitation’ was coded 52 times across 12 documents (see coding example in Appendix 10).
As previously noted, there was also an emphasis on a seemingly ‘strict’ rehabilitative approach
and continual punitive language was engaged, with the rhetoric of ‘forcing’ offenders to make
changes commonly employed. 118 The policymakers emphasised the intensive nature of the
rehabilitation of the ICO, stating
Essentially, an intensive correction order is a sentence of imprisonment of up to two years that is ordered
to be served in the community, where offenders can be subject to a range of stringent conditions,
including 24-hour monitoring, regular community work and a combination of tailored educational,
rehabilitative and other related activities. 119

The Attorney General argued that the suitability assessment provided an opportunity for
‘targeted’ 120 rehabilitation, as a consideration of the factors associated with the offenders’
offending behaviour would allow opportunity for directed interventions. 121 The use of this
‘targeted’ language gives some indication that the policymakers intended the rehabilitation

Hatzistergos, 'Sentencing Council review into periodic detention', above n 22. New South Wales,
Parliamentary Debates, Legislative Council, 6 March 2008, 5974 (John Hatzistergos, Attorney General), above
n 25, 5974.
119
New South Wales, Parliamentary Debates, Legislative Assembly, 10 June 2010, 24281 (Barry Collier,
Parliamentary Secretary)', above n 98.
120
John Hatzistergos, 'Intensive correction in the community: new sentencing option is community-based and
focussed on rehabilitation' (2010) 48(10) Law Society Journal 60-64; New South Wales, Parliamentary Debates,
Legislative Council, 22 October 2008, 10317-10318 (John Hatzistergos, Attorney General), above n 34.
121
Hatzistergos, 'Intensive correction in the community: new sentencing option is community-based and focussed
on rehabilitation', above n 105, 62.
118

180

programs within the ICO to engage the ‘risk, needs and responsivity’ principles, 122 widely
regarded as one of the more effective approaches to rehabilitative programs. 123 The risk, need
and responsivity principles outline that criminal rehabilitation programs should only be
delivered to ‘high risk’ cases, they should target risk-related factors, and they should be
designed and delivered in such a way that the offender’s abilities to respond to the program are
enhanced. 124 Adherence to these principles is important, as studies have shown intensive
supervision applied to low-risk offenders is actually counterproductive and increases their
likelihood of recidivism. 125 However, this research has uncovered some evidence that despite
knowledge by Community Corrections officers that over-supervision of low risk offenders
increases recidivism, they nevertheless have felt compelled by the ICO structure to engage in
this practice. This is evidenced by one Community Corrections officer in the Nowra region of
NSW, who noted their concerns in the following exchange:
NF(NI)CC: I think sometimes with ICOs we might get a bit confused, like well they’re on an intensive
supervision order, but we’re only meant to be delivering them a low level of supervision. It’s that
contradiction and some people get confused with that.
Interviewer: Do you think that’s an inherent contradiction in the sort of policy and legislation of ICOs?
NF(NI)CC: Yeah I think so. Yeah, um the …. And like if someone, if we did a pre-sentence report and
someone was a medium/low, we would recommend that they didn’t have any supervision from parole,
because we’re not meant to be targeting our resources to them; however that same person is then suitable
for an ICO. So, we’re saying we can’t terminate that supervision, we have to supervise them for X amount
of time, but we wouldn’t be …. Like what are we doing with them? We’re not meant to be having that
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contact. Cause of, studies have shown that the more you put into a medium/low like a low risk offender,
you’re actually increasing their risk of reoffending.
Interviewer: You don’t necessarily get benefit out of that?
NF(NI)CC: Yeah so, an ICO kind of blurs that line as to well, we’ve got this guy and we’ve got to keep
him. What do we actually do with him? And your medium/low, the guy I had, that was an Indigenous
offender for a reinstatement, he was a medium/low and they had him going to everything, like under the
sun. Psychologist appointments, GP appointments, drug and alcohol counselling, GET SMART, like we
were over-servicing because, simply for the fact that he was on an ICO.
Interviewer: Yeah, and he breached?
NF(NI)CC: He breached, yeah. Yep. So there was still obviously underlying drug and alcohol issues, but
he had some many things that he had to address, whereas usually we’d say go see someone, and then
terminate their supervision.

This exchange illustrates that despite policymakers’ intentions that interventions be ‘targeted’
towards offender needs, Community Corrections officers are feeling the need to provide oversupervision in order to meet with the ‘intensive’ concept of the order. This in effect, sabotages
offenders, including Indigenous offenders. As a result, the ICO is failing to meet with bestpractice approaches to rehabilitation.

Another aspect of changing the offender that appeared to be a primary policymaker aim was
reducing reoffending rates, which was often mentioned alongside discussions of rehabilitation.
The concept of recidivism was referred to 29 times across nine of the policy documents. 126
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According to the Attorney General, the ICO was ‘designed to reduce an offender's risk of
reoffending through the provision of intensive rehabilitation and supervision’. 127 Throughout
the policy documents, a lot of criticism is levelled at periodic detention for failing to effectively
lower recidivism rates in participating offenders. 128 As such, a greater emphasis was placed on
addressing criminogenic behaviours through the ICO, with the Vice President of the Victims
of Crime Assistance League, Howard Brown, noting that the ICO ‘will provide access to drug
and alcohol programs which will allow us to achieve a reduction in re-offending rates’. 129

While the provision of rehabilitative programs and activities, may have had an effect on
reoffending rates, this was not a given, especially if the programs were not specific to
Indigenous offenders’ needs. As Indigenous interests are not directly addressed within the
policy documents, it was unclear whether cultural competency was intended to be provided in
these rehabilitative opportunities, or whether a one-size-fits-all approach was envisioned.
Mainstream programs often focus on issues that are not relevant to Indigenous offenders or fail
to address significant factors related to their forms of offending. 130 For example, mainstream
drug diversion programs often fail to address issues related to alcohol abuse, which is
recognised as a significant contributing factor in Indigenous offending. 131 Successful programs
for Indigenous offenders also need to remove ‘barriers to treatment, most notably transport
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barriers’. 132 Previous Indigenous-consultation based research has found that a lack of cultural
competency in the justice system leads to a multitude of barriers to justice outcomes for
Indigenous people, 133 and more recently the Australian Law Reform Commission highlighted
the need for culturally appropriate treatment options for Indigenous offenders. 134 Without
appropriate cultural competency, it was unlikely that the stated ICO rehabilitative-program
approach would necessarily result in lowered reoffending rates for Indigenous offenders.

The final most prominent element in this theme, was the case management aspect of ICOs.
Again, periodic detention came under fire by policymakers, with claims that ‘case management
does not exist in any meaningful way for periodic detainees’. 135 In contrast, the ICO was
promoted as a more engaging option that would involve tailored case management plans. The
Attorney General wrote that ICOs would
[r]equire a case plan to be prepared in relation to each offender, enabling supervisory conditions like
curfews, electronic monitoring and home visits to be tailored to the individual needs of each offender.
Offenders can also be progressed through different supervisory levels based on their behaviour. They
will also be offered a range of different rehabilitative programs specific to their needs, including those
targeting drug, alcohol and gambling addiction and anger management issues. Offenders can also be
given opportunities to improve employment skills or address literacy problems. 136

It was noted that case management would allow Community Correction officers to cater for
offenders ‘changing life circumstances’ 137 such as through the provision of mental health
treatment and counselling, if such illnesses arose during the course of the order, although few

Ibid 10.
Judicial Council on Cultural Diversity, The Path to Justice: Aboriginal and Torres Strait Islander Women's
Experiences of the Courts (2016).
134
Australian Law Reform Commission, Pathways to Justice – An Inquiry into the Incarceration Rate of
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New South Wales, Parliamentary Debates, Legislative Assembly, 10 June 2010, 24281 (Barry Collier,
Parliamentary Secretary), above n 98, 2.
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Hatzistergos, 'Intensive correction in the community: new sentencing option is community-based and focussed
on rehabilitation', above n 105, 64.
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Office of the Attorney General and Minister of Justice, 'Intensive Corrections Order (ICO) - Legislative and
Operational Model' (Consultation Paper, NSW Government, 2008), 4.
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details were provided in relation to these processes. At no point were the particular cultural
needs of Indigenous offenders considered. This is despite the fact that prior to this reform, the
Australian Law Reform Commission had recognised that effective rehabilitation programs for
Indigenous offenders needed to incorporate ‘principles of Aboriginal healing’. 138

2

Punishing the offender

The second primary theme that emerged in relation to policy maker intentions for the ICO, was
punishing the offender. This theme brought together all the punitive references and use of
language that were apparent throughout the ICO policy literature. All discussions that related
to sanctions, breach provisions or deterrent effects were coded into the punishing concept. All
documents in the study (n=12) demonstrated some element of punitive language or discussion.
In relation to punitive language, there was a lot of repetition throughout the documents, with
an emphasis on terms such as ‘strict’, ‘punishing’, ‘punitive’, ‘stringent’, ‘consequences’, ‘not
a soft option’, ‘deterrent’, ‘forcing’ and ‘force’. An example of this is the punitive language
used by the Attorney General at the end of the second reading speech, when he stated:
The intensive correction order is not a soft option; it is reserved for offenders who would otherwise have
been sentenced to a term of imprisonment. For offenders, the conditions are stringent and the
consequences of non-compliance are significant—the Government makes no apology for this. 139

This language appeared to display a reiteration of the ‘tough on crime’ approach that often
permeates policy debates regarding criminal sentencing; however, it stands in stark contrast to
the earlier discovered aim of the legislation, which was to change the offender through
rehabilitation. Throughout the texts there was also repetition of the concept of revocation, with
policymakers consistently noting that breaching an ICO could result in revocation of the order,

Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders, ALRC
Report 103 (2006), 723.
139
New South Wales, Parliamentary Debates, Legislative Council, 22 October 2008, 10317-10318 (John
Hatzistergos, Attorney General), above n 34.
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and subsequent imprisonment. 140 Interestingly, there was little discussion 141 in this theme about
the potentially punitive effects of the non-parole period for ICOs, which (if the offender
breaches) could have significant impacts on the length of time an offender could be
incarcerated.

While it appeared that the intention behind the punitive character of the ICO was specific
deterrence (dissuading the individual offender from reoffending), previous studies indicate that
this approach could have inadvertently resulted in the opposite effect for some offenders. In
the early 1990s, Joan Petersilia and Susan Turner conducted an evaluation study of 14 different
intensive supervision programs (ISPs) in the US. 142 These ISPs involved parolees or
probationers facing intensive community supervision, regular and unannounced supervisor
visits and threats of revocation and incarceration upon breach. Utilising a random-assignment
experimental design, Petersilia and Turner found there were no reductions in recidivism at any
of the sites, and ultimately the one-year recidivism rates of the offenders in the ISPs was four
per cent higher than the offenders in the regular probation program. Subsequent meta-analyses
of rehabilitation and recidivism literature have found that the punitive approach to correctional
sanctions do not prohibit criminal behaviour, but may in fact increase it. 143 Thus, despite being
politically popular there is little evidence that the punitive-based specific deterrence aspects
inherent in the ICO structure were actually a viable path to reducing reoffending.

140
Hatzistergos, Community views sought on new sentencing option, (22 October), 1; Hatzistergos, 'Intensive
correction in the community: new sentencing option is community-based and focussed on rehabilitation', above n
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The punitive aspect of the ICO was also likely to impact most heavily on Indigenous offenders,
as they are the most common targets of punitive policing approaches. 144 Indigenous offenders
are already known to experience a range of complex issues, including substance abuse, poor
mental and physical health and a history of negative interactions with the justice system. 145 By
continuing to punish these offenders through harsh breach provisions and inflexible revocation
processes, the ICO placed itself into a position to reinforce existing cycles of overincarceration.

3

ICO Accessibility

The third primary theme to emerge across the policy literature was accessibility. When utilising
the term ‘accessibility’ in a thesis focussing on Indigenous justice issues, it might be assumed
that there was discussion regarding vulnerability, disadvantage and the difficulty minority
groups may face in accessing this order. This was not the case. Instead conversations about
accessibility across the documents were almost entirely focussed on geographical accessibility.
Nearly all government documents (n=10) discussed the geographical boundaries of ICO
accessibility, noting that within 12 months of implementation the order would be available
inside a 200km radius from all major towns, including Broken Hill, Dubbo, Goulbourn and
Tamworth. According to policymakers, this meant the order would be ‘effectively covering the

Chris Cunneen, 'Sentencing, Punishment and Indigenous People in Australia' (2018) 3(1) Journal of Global
Indigeneity 1-22; L Wacquant, Punishing the Poor: The Neoliberal Government of Social Insecurity (Duke
University Press, 2009); Chris Cunneen et al, Penal Culture and Hyperincarceration: The Revival of the Prison
(Routledge, 2013).
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M Frize, D Kenny and C Lennings, 'The Relationship between Intellectual Disability, Indigenous Status and Risk
of Reoffending in Juvenile Offenders on Community Orders' (2008) 52(6) Journal of Intellectual Disability
Research 510-519; R L Richmond et al, 'Cardiovascular risk among Aboriginal and non-Aboriginal smoking male
prisoners: inequalities compared to the wider community' (2011) 11 BMC Public Health 783; Juanita Sherwood,
'Colonisation - It's bad for your health: The context of Aboriginal health' (2013) 46(1) Contemporary Nurse: A
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of justice (Hawkins Press, 2008); Chris Cunneen and Juan Tauri, Indigenous Criminology (Policy Press, 2016).
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State’. 146 There was no mention of how this might affect offenders who live outside of a 200km
radius of these towns or those towns (even within the 200km radius) that did not have sufficient
infrastructure to support the order (an issue that has been raised in the interviews and will be
discussed in Chapter 7).

As discussed previously, 147 the Indigenous population in NSW have a higher population
presence in rural and remote regions of the state. 148 Remote locations especially are sites of
extreme infrastructural disadvantage and there is often a dearth of health, 149 legal 150 and
transport services. 151 Transport options in particular are extremely limited in remote
communities. 152 For example, around the time of the ICO reform, statistics from 2008 found
that 71 per cent of Indigenous adults living in remote areas had no access to public transport,153
and in 2010, nearly a third of Indigenous adults in remote areas had no access to a car. 154 For
those who were able to buy a car, these were often heavily used on rough terrain resulting in
expensive maintenance and short vehicle lifespans. 155 This results in the fact that, nationally,
around a quarter (26%) of Indigenous people could not access a car when they needed it in
2010. 156 Thus, despite ICOs being ‘made available’ to remote towns, the question remained as
Parliament of New South Wales, Parliamentary Debates, Legislative Council, 22 June 2010, (John
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to how policymakers expected offenders in remote communities (primarily Indigenous) to
access all the necessary appointments, programs, community service requirements etc. for the
ICO, without adequate transport infrastructure and limited vehicle access. Subsequent studies
have found that, despite the seeming intentions of policymakers, ICOs are not as widely
accessed by Indigenous offenders in rural and remote regions and this has largely been linked
to a lack of resources in those areas, including transport. 157 Ultimately, remoteness has proven
to be a primary barrier to the ICO for offenders, similar to periodic detention.

The second aspect of accessibility that was discussed by a number of the documents (n=8) was
the ICO suitability assessments. The ICO’s original operational model outlined the suitability
assessments as follows:
The ICO assessment will be undertaken on the basis of the following factors:
a) the offender must have suitable accommodation for the term of the order (the offender cannot reside
with a person who has an AVO against the offender, or who is a victim of the offender);
b) a home visit to the offender’s proposed accommodation has been undertaken and that any proposed
co-residents have an understanding of the ICO scheme and agree to their address being proposed for the
purposes of the offender serving a sentence of ICO and that those co-residents consent to the ICO
assessment proceeding.
c) the offender’s previous convictions (if any);
d) the risks associated with managing the offender in the community, including the offender’s response
to supervision on previous occasions;
e) substance abuse issues which would prevent the offender from being able to comply with all
components of the order;
f) existing physical or mental health conditions which would preclude the offender from being able to
comply with all components of the order;

New South Wales Law Reform Commission, Report 139: Sentencing, NSW Law Reform Commission No 139
(2013); NSW Sentencing Council, Current Projects, Review of Intensive Correction Orders, NSW Government
(2016); Weatherburn and Routledge, above n 66; Clare Ringland, 'Intensive correction orders vs other penalties:
offender profiles' (2012)(163) Crime and Justice Bulletin 1-16.
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g) the existence and extent of any self harm risk, including: the likely impact of the ICO on that risk; the
supports and treatment services necessary to appropriately manage the risk in the community; and the
suitability of the offender, in view of the above, to be managed in the community rather than in a
correctional centre.
h) the offender’s willingness and ability to comply with the ICO; and
i) the public interest.

158

Some public submissions (previously discussed) had noted concerns relating to the potentially
excluding nature of the suitability assessments for vulnerable offenders, and the infringement
on a judicial officer’s discretion at sentencing. In replying to these concerns, the government
noted that Corrective Services were the ‘best placed to advise’ on which offenders it could
supervise and their level of risk, 159 and that should the sentencing court be empowered to ignore
this advice, they could ‘place both the community and individual offender at considerable
risk’. 160 Beyond this justification for keeping the suitability assessment as outlined, there was
little further discussion from policy makers about the potential impact of suitability
assessments on accessibility for offenders with various needs, such as substance abuse, mental
health issues, disability and homelessness, among other factors. The impact that the suitability
assessment could have on vulnerable Indigenous offenders however, has since been shown to
be profound and worthy of significant discussion (which will be provided in Chapters 6 and
7). 161

4

Additional document themes

Office of the Attorney General and Minister of Justice, 'Intensive Corrections Order (ICO) - Legislative and
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This analysis identified a community-based sentencing theme across the texts, with many
referring to the community-based nature of the option, the importance of the community work
elements and the ability of the offenders to maintain employment and family commitments
during the ICO (n=10). When initially recommended by the NSW Sentencing Council, it was
proposed that ICOs would ‘minimise the disruption and dislocation of an offender’s connection
with the community by maintaining family or work commitments for the full term of the
sentence’. 162 Meanwhile, the mandatory condition of 32 hours of community service work per
month was also regarded as meeting the aims of the ICO (both rehabilitative and punitive). 163

Costs and resources emerged as the fifth most common theme within this analysis, with half of
the documents (n=6) referring to concepts such as adequate resourcing, uptake numbers for the
ICO and cost efficiency. Periodic detention was generally regarding as an economically
inefficient model, due to the relatively low uptake, limited availability and high cost of making
it available on a state-wide basis. While the initial implementation of ICOs across 2010-2011
was projected to cost $14.5 million dollars, (roughly $3.5 million more than periodic
detention), it was discussed as a more efficient model, being that it covered a greater area and
would potentially be more successful at diverting offenders from full-time imprisonment - a
costly alternative. 164
The last primary theme to emerge was that of supervising offenders. The initial codes that
emerged under this concept failed to fall definitively under the changing or punishing offender
codes, as they mixed both concepts. Codes such as supervision, curfews and supervisor powers
and supervisory levels were discussed, in promotion of punitive/rehabilitative and community
safety aims. In the agreement in principle speech, Collier referenced Martha Jabour from the
New South Wales Sentencing Council, above n 97, 194.
Hatzistergos, 'Intensive correction in the community: new sentencing option is community-based and focussed
on rehabilitation', above n 105, 62.
164
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Homicide Victims Support Group who wrote: ‘By enabling offenders to be monitored 24 hours,
7 days a week, and by requiring them to address the causes of their offending behaviour, these
[Intensive Correction] Orders will be much more effective in protecting the community both
in the short and long term.’ 165 However, as identified previously, intensive supervision is not
necessarily the best approach to lowering recidivism, 166 and it is possible that this approach
may have in fact set many offenders up to breach, especially those on the lower end of
perceived risk. 167

CONCLUSION
This Chapter has provided a comprehensive examination of the manner in which the NSW
Government initiated the ICO reform and how, in doing so, they failed to appropriately reflect
the needs of Indigenous offenders. I argue that through this process, the state has effectively
perpetuated the colonial relationship between Indigenous people and the justice system, by
denying them input into laws that overwhelmingly affect their community. As a result, the
legislation developed failed to consider Indigenous specific needs and issues, which has
subsequently (as discussed in Chapters 6, 7 and 8) gone on to be extremely unworkable for
Indigenous offenders – effectively setting many up to fail. In attempting to discern the
underlying intentions of the policymakers in developing the ICO, this chapter has recognised
that the twin-pillars of the order were often conflicting, being both aimed at changing and
punishing the offender. This mix of rehabilitative and punitive elements resulted in an order
that was often confusing, to both offender and supervisor, and has in some cases resulted in
unnecessary levels of supervision.
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The next chapter will explore the individual evidence provided by Indigenous offenders who
have engaged with the ICO and provide knowledge of the ways in which the ICO has failed to
meet their needs, as well as any positive aspects they may have encountered. The knowledge
of key justice-system stakeholders will also be explored, providing different perspectives on
the ICO implementation processes and how they perceive these to impact on the Indigenous
offenders they work with.
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CHAPTER 6: THE UNDERLYING NEEDS OF
INDIGENOUS OFFENDERS IN NSW ATTEMPTING
TO ACCESS OR COMPLY WITH ICOs

INTRODUCTION
In examining the intersection between Indigenous people and the ICO, it is necessary to adopt
a nuanced and multifaceted conceptualisation of their experiences. As Chris Cunneen has
previously discussed, Indigenous justice issues need to be explored with recognition of the
‘interconnecting issues which include historical and structural conditions of colonisation, of
social and economic marginalisation, and institutional racism, while at the same time
considering the impact of specific (and sometimes quite localised) practices of criminal
justice’. 1 As a result, the interconnectedness of Indigenous people’s justice experiences to their
personal histories, community histories of colonisation 2 and other elements of social and
economic disadvantage 3, cannot be ignored when exploring how they experience the ICO. The
analysis in this chapter therefore attempted to go beyond single ‘causal’ explanations of ICO
experiences, 4 instead recognising the complexity of Indigenous peoples’ relationship with the
order and its surrounding structures.

1
Chris Cunneen, 'Racism, Discrimination and the Over-Representation of Indigenous People in the Criminal
Justice System: Some Conceptual and Explanatory Issues' (2006) 17(3) Current Issues in Criminal Justice 329346.
2
Juan Marcellus Tauri and Ngati Porou, 'Criminal Justice in Contemporary Settler Colonialism: Tauri' (2014)
8(1) African Journal of Criminology & Justice Studies 20-37.
3
The RCIADIC recognised the role that colonialism and social, cultural and economic disadvantage had on
Indigenous offender’s overrepresentation in the justice system. See Elliott Johnston, Royal Commission into
Aboriginal Deaths in Custody, National Report, The Government of the Commonwealth of Australia (1991), Vol
1, 15.
4
Cunneen, above n 1, 334.
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In exploring and analysing the data that emerged from the offender and stakeholder interviews,
it became clear that they separated into two key parts. The first, which will be illustrated in this
Chapter is the lived experiences and underlying needs/issues of Indigenous offenders and how
these can affect their ability to access or comply with ICOs. This essentially evolves into a
profile of the lives of Indigenous offenders in NSW that come into contact with the ICO. This
illustration reveals the context in which the ICO exists for Indigenous offenders, and some of
the hidden, background issues that may affect their relationship with the order. 5 The second
part (to be explored in Chapter 7), relates to the specific experiences/challenges that exist
between Indigenous offenders and the structural/legislative elements of the ICO. So, in
essence, this chapter will explore the background, lived contextual issues, and Chapter 7 will
develop on foreground issues relating to structural ICO elements such as suitability
assessments, mandatory conditions and revocation processes. Such analysis will assist in
answering both research questions posed in this thesis

In analysing the lived experiences and underlying needs of the Indigenous offenders in this
study, and associated comments/concerns outlined by stakeholders, this chapter has loosely
grouped these into ‘personal’ and ‘environmental’. Personal experiences refer to those needs
or issues that are innate to the individual offender – such as their age, gender, culture, identity,
family relationships, lifestyle and health. Other environmental issues relate more broadly to
issues affected by resources, infrastructure or the justice system, such as localities,
unemployment, educational issues, and accommodation among others. The term ‘loosely’ is
applied to these groupings as some experiences could be placed in both groupings, such as
Blagg et al, have previously outlined a list of factors that need to be considered when examining Indigenous
overrepresentation in custody. This includes a range of specific political, cultural, policing, judicial, historical,
socio-economic and environmental factors. See Harry Blagg et al, Systemic Racism as a Factor in the Overrepresentation of Aboriginal People in the Victorian Criminal Justice System, Equal Opportunity Commission
(2005), 36.
5
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health and locality which are both innate to the individual and yet highly affected by resources,
history and continuing institutional racism. These topics are broadly discussed using exemplar
quotes, illustrative of particular experiences which enable the Indigenous offender voices to
emerge from the research and be contrasted with stakeholder perspectives. This Chapter has
prioritised those lived experiences that appear to be common (via coding density), or outliers
that present valuable evidence of certain forms of discrimination evident in the current ICO
experience, whether that be racial, cultural, physical, gender-based, age-based or some form of
intersectional discrimination.

I

PERSONAL LIVED EXPERIENCES AND UNDERLYING NEEDS

In discussing their experiences with ICOs, both the offenders and stakeholders referred to a
variety of personal or internal needs and concerns that impacted them (or their Indigenous
clients) on a daily basis and interacted with ICO compliance or accessibility. This formed a
complex discussion, framing the lives of Indigenous offenders as they attempted to meet the
requirements of the ICO.

A

Age

Little is known about how age could impact upon ICO experiences as there is limited research
into the order as a whole (and none specifically focussed on Indigenous offenders). The
offenders interviewed for this research varied in age from 18 to over 50 years old. The age
groups of the offenders, and the ICO categories those offenders fell within is presented in Table
6.1.
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Table 6.1

Age range and ICO status of offender participants

Offender Age Group

Number of Participants

Proportion of ICO Experience

18 – 19 years

2

ICO = 1 (50%)
ICOB = 1 (50%)
ICONS = 0 (0%)
ICONA = 0 (0%)

20 – 29 years

8

ICO = 1 (12.5%)
ICOB = 3 (37.5%)
ICONS = 3 (37.5%)
ICONA = 1 (12.5%)

30 – 39 years

9

ICO = 3 (33.3%)
ICOB = 3 (33.3%)
ICONS = 3 (33.3%)
ICONA = 0 (0%)

40 – 49 years

6

ICO = 2 (33.3%)
ICOB = 3 (50%)
ICONS = 0 (0%)
ICONA = 1 (16.6%)

50 – 59 years

3

ICO = 2 (66.6%)
ICOB = 0 (0%)
ICONS = 1 (33.3%)
ICONA = 0 (0%)

Though these numbers suggest ICOs are most successful for older offenders (in the 50 to 59
year age bracket), the sample size in this study does not permit statistical analyses of the
association between age and ICO success. Based on the data collected for this thesis, however,
it does appear that the young Indigenous offenders, aged 20-39, are least likely to be successful
on an ICO, as they have higher levels of both breaching (and having their ICO revoked) and
being found unsuitable for the order, in comparison to the other age groups. These numbers
seem to align with some elements of the U-shaped curvilinear relationship between age and
sentencing, as observed by Steffensmeier et al. 6 While the 18 to 19 year old age group and the
D Steffensmeier, J Ulmer and J Kramer, 'The Interaction of Race, Gender and Age in Criminal Sentencing: The
Punishment Cost of Being Young, Black and Male' (1998) 36(3) Criminology 763-798; Darrell Steffensmeier,
Noah Painter-Davis and Jeffery Ulmer, 'Intersectionality of Race, Ethnicity, Gender and Age on Criminal
Punishment' (2017) 60(4) Sociological Perspectives 810-833.
6
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50 to 59 year old age group appear to have slightly higher levels of offenders on operating
ICOs, the 20 to 29 year old offender groups seems to have been the least likely to be granted
an ICO at the sentencing level. This could imply, as Steffensmeier et al have argued, a FCP
approach wherein very young (18 to19) and much older (50+) offenders are treated more
leniently and those within the 20 to 29 year old age range are treated most harshly at a
sentencing level. 7 The FCP theory posits that this is the result of judicial officers considering
older offenders less dangerous and with higher health needs, 8 and very young offender as less
culpable as a result of their immaturity. 9 In contrast, offenders in the 20 to 29 age-range,
especially young black males (who could be correlated to young Indigenous males) are treated
more harshly as a result of being perceived as more dangerous and more ‘able’ to do time. 10

When offenders themselves were asked who they thought the ICO would work best for in terms
of older or younger offenders, among those who responded (n=23, 82%), 11 the most common
answers given were firstly ‘older’ offenders (n=11, 39%), followed by the belief that it
‘depends on the individual’ (n=5, 18%), younger offenders (n=3, 11%), and that older and
younger offenders would do the same (n=3, 11%). One offender did not know which he
believed would do better (n=1, 4%). Interestingly, when several offenders discussed ‘older’

Steffensmeier, Ulmer and Kramer, above n 6; Steffensmeier, Painter-Davis and Ulmer, above n 6.
Steffensmeier, Painter-Davis and Ulmer, above n 6, 816; Katrin U. Mueller-Johnson and Mandeep K. Dhami,
'Effects of Offenders' Age and Health on Sentencing Decisions' (2009) 150(1) The Journal of Social Psychology
77-97, 81.
9
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10
Steffensmeier, Ulmer and Kramer, above n 6, 787; Kathleen Daly, Gender, Crime, and Punishment (Yale
University Press, 1994), 263.
11
Every time a percentage (%) is used in this chapter and in Chapter 7 it will be providing the response percentage
to that question/theme out of the entire offender or stakeholder group. For example, if two offenders provide a
particular opinion, this will constitute a percentage response of 7% (2/28 = 0.071, 0.071 x 100 = 7.14%). Each
percentage will be rounded to the nearest whole number (i.e. 7%). As a result, the percentage is not calculated
within only the respondents to each individual question (which varies throughout the research). So if only ten
offenders answer a question, and two offenders have a particular view, the percentage of those offenders will be
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across the research, and all the research data is uniformly presented. As such, all offender percentages will be
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number of 23 interviews. One exception to this is the calculations presented in Table 6.1.
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offenders, they were often referring to offenders in the 30 to 35 age range, which one offender
referred to as being ‘middle aged’ (KM(I)40+ICOB). 12 The reasoning as to why most offenders
felt that ‘older’ offenders would do better on the order largely appeared to come down to
‘wisdom’ and that young people are stubborn and do not want to follow the rules. One offender
put this clearly, noting
[b]eing older probably, would be, you know, they’re old, they don’t want to do things they’ve already
done. Kind of thing. So, if their home they stay home, they stay in the community. Younger people wanna
go, they wanna move around and stuff, so staying in that, staying at a certain (‘specially where I’m from),
staying at a certain place all the time doesn’t happen. People are sleeping everywhere all the time, because
we have a lot of family. And, yeah, I think it’s probably more easy for older persons to do it than younger,
only for the fact that younger people are stubborn I ‘spose. (KM(I)20+ICONS)

This offender’s beliefs find some support within the literature, which notes young Indigenous
people tend to be more mobile and more likely to be moving around between various family
and friend’s houses. 13 This is not a conducive lifestyle to the ICO, given that it requires
offenders to nominate a single approved residence for the duration of the order (which could
be up to two years).

When stakeholders were asked the same question, those who responded (n=20, 87%) had fairly
similar perspectives to the offenders, believing that older offenders were more likely to be
successful (n=11, 48%), followed by young offenders (n=4, 17%), with several not sure (n=3,
13%), and a couple thinking it depended on the individual (n=2, 9%). Again, the majority of
stakeholders noted issues with the immaturity of young offenders. One Community Corrections
employee from the Walgett region believed that young offenders were immature and their

It became obvious that Indigenous offenders’ conceptions of ‘older’ and middle aged, may be different to wider
community perceptions of age. This could potentially relate to the shorter current life expectancy of Indigenous
people in Australia, which sits at around 10 years below the non-Indigenous population. See Australian Institute
of Health and Welfare, 'The health and welfare of Australia’s Aboriginal and Torres Strait Islander peoples: 2015'
(Cat. no. IHW 147, Australian Institute for Health and Welfare, 2017), 110.
13
Blagg et al, Equal Opportunity Commission (2005), above n 5 131.
12
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reoffending was ‘a lot more chaotic and sort of willing’, while older offenders tended to ‘selfregulate’ (WF(NI)CC). A few stakeholders however, did outline concerns that older offenders
were less likely to be found suitable as a result of health issues that would prevent them from
completing community service. One Legal Worker from the Walgett region said that ‘a couple
of my older clients just haven’t been eligible. Just because of the health issues basically.
Medications they are on, things like that, that means they can’t do the community service work’
(W(NI)LW). Another Legal Worker from Campbelltown found that younger offenders were
more ‘physically able’ and older offenders ‘come back with medical issues that can’t get
clearance for them to do ICOs’ (C(NI)LW). As such, while stakeholders tend to think older
offenders do better, they may still struggle to get clearance to get on an ICO initially.

The interrelationships between age, health and sentencing have been described as being ‘under
explored’. 14 While studies relating to custodial sentences have tended to find a general leniency
towards older offenders, and older offenders with health issues, 15 there is no real exploration
of this effect in relation to custodial alternatives such as the ICO. However, this research seems
to have found an area wherein older offenders may potentially be treated more harshly as a
result of their health conditions and subsequent inability to comply with physical community
service. While this experience is unlikely to be Indigenous-specific (as older non-Indigenous
offenders with health problems may experience this exclusion) it is worthwhile stressing that
the Indigenous community has higher levels of health problems and disability issues
generally, 16 so may experience even greater levels of ICO exclusion on this basis. The
exponential rise in older Indigenous offenders (even in comparison to non-Indigenous

Mueller-Johnson and Dhami, above n 8, 78.
Ibid 78.
16
Australian Bureau of Statistics, 'Australian Aboriginal and Torres Strait Islander Health Survey: first results
2012-2013' (ABS cat. no. 4727.0.55.001, Australian Bureau of Statistics, 2013); Australian Institute of Health and
Welfare, above n 12.
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offenders) is also a cause for concern, as this means a greater number of older Indigenous
offenders are likely to encounter the ICO and its suitability requirements. 17 This poses concerns
as to a potential ageism within the ICO structure. Conversely it appears that younger (20 to 39
years) offenders may be deemed more likely to ‘breach’ an ICO and therefore are potentially
not given as many options to engage with it.

B

Gender

As illustrated in Chapter 4, although the aim in selecting participants for this research was to
ensure a relatively equal gender distribution, this ended up not occurring due to the discovery
of an apparently small number of Indigenous female offenders with ICO experiences in NSW.
As a result, there were only two Indigenous female offender participants interviewed
(CF(I)30+ICO and WF(I)40+ICOB), compared to 26 Indigenous male offenders. The reasons
behind why so few Indigenous women were on ICOs were not completely clear, but some
evidence was found within the research (discussed shortly), especially in relation to childcaring responsibility and lower perceived offending seriousness of women. As gender
intertwines within a number of themes throughout this chapter and Chapter 7, all aspects of its
relationship with the ICO will not be repeated within section and will be explored in-topic in
other areas. However, the responses to the specific gender-based question asked of both
offenders and stakeholders will be explored in this section.

When asked whether or not they thought ICOs worked better for Indigenous males or females,
the majority of the offenders who responded (n=22, 79%) largely felt there was no difference
in experience between genders (n=15, 53%) (again, it is important to note that the majority of

Efty Stavrou, 'Changing age profile of NSW offenders' (2017)(123) Crimes and Justice Statistics: Bureau Brief
1-7, 3.
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the participants who answered this question (n=20) were male). Several offenders felt males
were better-off (n=3, 11%), a few felt they could not answer the question (n=3, 11%), and only
one offender felt females were better-off (n=1, 4%). Both female offenders stated that they felt
there was no difference in experience between genders. While most offenders answered this
question sparingly, one offender from the Walgett region described some of the difficulties he
felt Indigenous females faced on the ICO, and why he thought it was easier for males. He said:
Well I remember before they started there was a young girl on there, just 19, 20 or something. And during
the day they mixed in with the men. And one of the men got, she put in a complaint about one of the
men, like harassing her or something and then ever since then I didn’t see the women on with the men.
So, I don’t reckon the men and women work together -- And they’ve got to do all the hard work, that the
men do as well, and I see some of them struggling. Walking around in the hot heat, mowing the lawn, so
it might be hard for women. (WM(I)30+ICO)

A few other male offenders also noted that women often have children and this could
potentially affect their ability to engage with the ICO (n=2). Only one of the two female
offenders expanded on why she felt that a female’s experiences on ICOs were equal to her male
counterparts. She said:
Nah, ‘cause even though I was doing like outside grounds work, like the women got the lighter jobs, like
with the blower or you know? Raking leaves or something, mowing lawns. The boys do the whipper
snipping, the long grass, stuff like that. Sometimes I’d just sit in the bus and the boss would let me have
a break you know? (WF(I)40+ICOB)

This female offender’s experience seemed to imply that her gender was taken into account
during her community service component, and she had not been expected to work at the same
physical rate as her male counterparts. Neither of the two female offenders in the study had
young children that required care, so it is possible that the difficulties that women with childcaring roles may have on the ICO were not fully captured in this research.
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When asked a similar question, the stakeholders who answered (n=22, 96%) largely felt that
ICO success was equal between Indigenous males and females (n=7, 30%), or they felt they
could not answer the question (n=7, 30%), often because they had not had any female
Indigenous offenders on ICOs. Beyond that, quite a few felt that males had it easier (n=6, 26%),
largely because females had to balance child-caring responsibilities, while others (n=2, 9%)
thought that females did better as they were more compliant than their male counterparts. Six
stakeholders (26%) directly addressed the issues of female offenders’ child-care
responsibilities on their ICO compliance. As one Indigenous Corrective Services employee
said:
‘Cause mainly the mums are the carers, predominantly. With our Aboriginal people and -- not to say that
there’s not their fair share of Indigenous men that look after their kids as well, but predominantly, in
most households the female is the primary carer and depending on if their school age children or not, that
can obviously impact on what commitments our Indigenous females can, you know, abide by. (KM(I)CS)

The literature on Indigenous female prisoners indicates that they are likely to be mothers, 18 and
bear child-caring responsibilities.19 The additional burden that is placed on mothers by the ICO
was not addressed in the original policy documentation, though this research has indicated that
a number of stakeholders across NSW recognise that this may affect women’s ability to comply
with their conditions.

Beyond identifying the burden of child-caring for ICO compliance, many stakeholders noted
that they had not had experience with Indigenous women on ICOs, and several (n=6, 26%)
gave their explanations as to why there may be so few. Largely, the argument was that
Indigenous women do not get on ICOs as their offending does not reach the same level of

Larissa Behrendt, Chris Cunneen and Terri Libesman, Indigenous legal relations in Australia (Oxford
University Press, 2009), 16.
19
Lorana Bartels, 'Painting the picture of indigenous women in custody in Australia' (2012) 12(2) Law and Justice
Journal 1-17, 10.
18
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severity as men, and as a result does not attract such severe sentencing options. Stakeholders
outlined that a woman’s offending was ‘usually of a lower grade, as far as violence’
(WF(NI)CC) and their ‘criminal history isn’t as long’ (NF(NI)CC#2). One Legal Worker felt
that Indigenous women usually sit under the level of the ICO, or jump straight past it, stating
they ‘[d]on’t fall within the parameters, so they’re doing more serious offences or they’re doing
minor offences. Or they’ve got overwhelming drug and alcohol issues and therefore they’re not
going to be suitable’ (N(NI)LW). This stakeholder’s explanation is more persuasive than the
‘seriousness of offending’ explanations given by other stakeholders, as statistics indicate that
there has been a dramatic increase in Indigenous female custody rates. 20 Consequently, such
offense severity arguments fail to explain why so few Indigenous women appear to be on ICOs
in the community, while they are still increasingly facing prison sentences. It is possible that
Indigenous women may be receiving short prison sentences in lieu of ICOs, as previous
sentencing studies have indicated that Indigenous women (while receiving on average shorter
prison sentences) are still more likely to be sentenced to periods of imprisonment for more
minor offences than their non-Indigenous counterparts. 21

C

Indigeneity, Community and Culture

Beyond age and gender, one of the most prominent aspects of offenders’ lived experiences to
emerge was their Indigenous community and culture (n=26, 93%). This included discussions
related to the Indigenous community (as a distinct community) (n=21, 75%), Indigenous
culture and arts (n=18, 64%), land and connectedness to country (n=14, 50%), and Tribe
identity (n=5, 18%). The Indigenous community, both local and as a wider concept, was

Eileen Baldry and Chris Cunneen, 'Imprisoned Indigenous women and the shadow of colonial patriachy' (2014)
47(2) Australian & New Zealand Journal of Criminology 276-298.
21
Bartels, Lorana, Indigenous women’s offending patterns: A literature review, (Research and Public Policy
Series 107, Australian Institute of Criminology, 2010), 10.
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extremely important to offenders, and it was clear these concepts were seen as related by the
offenders to their ICO experiences. For some, this was a positive correlation, in which
connection to community and culture strengthened their ability to engage with communitybased orders. For others, they experienced a negative-community impact to their ICO
compliance, as a result of peer pressure around drug-taking behaviours.

Across the interviews, many offenders positively referred to their community, and community
elements, such as the role played by Elders (n=12, 43%) as sources of knowledge, culture, law
and custom. There was a general sense that Elders held the key to offenders regaining a sense
of history and identity in their local areas. One offender, NM(I)40+ICO, said:
There’s that much language that’s lost around this place, around Nowra, you know it’s just lost. And
there’s not a lot of old Elder people around that knows it, and it’s just lost. And you know that’d be great
thing just to know your own language and all that ‘cause, like where I come it’s lost, it’s lost there, and
you don’t have the people to tell you what this means or that means or that means. (NM(I)40+ICO)

This view appeared to be shared by older and younger offenders alike. One young offender
talked about needing to ask the Elders for permission before dancing on another Tribe’s land.
He said ‘[y]eah you have to, ‘cause I was raised with the law of respect, I gotta do it, no just,
for me but also for them, to show them that I got respect for their land and our culture’
(NM(I)18+ICOB). For these offenders, it appeared that engagement with culture strengthened
a sense of personal identity and the role of Elders as mentors and community leaders was very
positively discussed, leaving open significant potential for their incorporation into sentencing
options (see Chapter 8).

However, not all offender community references were positive, with many also referencing a
‘bad crowd’ aspect (n=9, 32%). Several offenders linked their offending or ICO breaching
behaviours to getting caught up with groups in their communities who were actively engaged
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in criminal behaviours, especially in relation to drug taking. For example, one offender who
had breached their ICO due to a drug relapse related:
[W]hen you come from gaol, and you come into a community like Kempsey, Kempsey is rife with drugs,
like ice, heroin, there’s a lot out there, when you know, when you walk out there, you know, you can’t
see, but when you get in amongst the boys and things, there’s a lot there. (KM(I)40+ICOB#2)

Given the prevalence of drug misuse across all communities in NSW, especially in rural and
remote communities, 22 it is likely that many Indigenous offenders engaging with the ICO
process would have experienced the challenge of remaining drug-free in a drug-filled
environment.

Indigenous culture and the arts, was significant to offenders, with over half (n=16, 57%)
referring to these concepts to explain how sentencing orders could be made more culturally
appropriate. This connection to culture could be described as a key underlying ‘need’ for
Indigenous offenders at the time of sentencing and is an area that was largely unaddressed by
the ICO framework. KM(I)40+ICOB#2 explained how the addition of cultural activities could
improve outcomes for young offenders, saying, ‘[s]o culture, yeah you know. You take them
fishing, you know, go and learn some of their culture, some of them they don’t even know their
culture, you know? Some of them don’t even know their totem, you know?’ Many other
elements of Indigenous culture and arts were discussed throughout the interviews by
individuals, like respect for others, painting and dance, crafting of cultural items, totems, sacred
stories, attending sacred sites and the importance of keeping them clean. Although the
stakeholder participants referred to Indigenous culture and community (n=16, 70%), they did
so to a lesser extent than the offenders, placing instead a greater emphasis on the role of cultural

Judy Putt and Brendan Delahunty, 'Illicit drug use in rural and remote Indigenous communities' (2006)(322)
Trends & Issues in Crime and Criminal Justice 1-6; Portfolio Committee No. 2 - Health and Community Services,
New South Wales Legislative Council, Sydney, Provision of drug rehabilitation services in regional, rural and
remote New South Wales (2018) (Greg Donnelly).
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competency and cultural appropriateness. These topics were also more widely discussed by
Indigenous stakeholders, who also emphasised the role of Elders in the Indigenous community
(n=8, 35%).

Beyond culture, the stakeholder groups referenced other areas of disadvantage that they felt
were directly related to Indigenous communities and affected ICO compliance, such as poverty,
homelessness, social disadvantage, racism, health issues and life instability (n=6, 26%). Three
stakeholders discussed the unstable, chaotic, nature of offenders’ lives. It is important to note
that all three were non-Indigenous, and as such, their referral to ‘chaotic lives’ may be
indicative of certain white or Western perceptions about lifestyles. One Legal Worker from the
Nowra region outlined their belief that the ICO was based on inherently non-Indigenous ways
of living, saying:
My real concern is that because of all the requirements that are really based on stability, lack of issues,
community and family support, and some level of ability to cope with life, ICOs are wonderful for
middle-aged, white men and women who have come in in relation to something like PCA or fraud
matters, or something that’s sort of finished in a way, its parcelled up. Then they can sort of do the ICO
and move on with their life. The problem for my guys is that, and girls is that, they’re not in that situation
where all of their life is straightforward, steady and strong. There’s always, as I say, stand them up, and
they fall over. Stand up, you fall over. (N(NI)LW)

This quote suggests that a Legal Worker, charged with relating the option of ICOs to their
clients, may have perceived Indigenous offenders as inherently incapable of completing an
ICO. It raises the question of whether Legal Workers may be engaging in a ‘gatekeeping’ role,
and effectively making personal decisions about their client’s suitability for ICOs, potentially
denying them the full range of their options.
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D

Family and Relationships

As with community and culture, family was extremely important to Indigenous offenders
within this research, and as a result, inevitably became intertwined with their ICO experiences.
Research has illustrated that family and community ties play extremely important roles in
Indigenous peoples’ lives, not just in relation to social bonds, but also in constructions of
identity and self. 23 Unlike traditionally westernized conceptions of family, Indigenous families
are often based around the continuing significance of kinship ties, an ethic of community
sharing, continuing socialisation practices, shared language and cultural practices, and landbased or residential histories. 24 For some Indigenous offenders, this will mean that they have
unique cultural obligations to others that could come into conflict with their ICO conditions,
such as the cultural requirement to share their resources if requested. 25 For example, evidence
has shown that young Indigenous people are often under a great deal of pressure by relatives,
to drive them or their Elders to appointments or family engagements, even when they are
unlicensed. 26 In Indigenous communities and among extended family, refusing such requests
is not possible, 27 as ‘saying 'no' outright is not only tantamount to breaking off relations, it is
also egotistical and confrontational’. 28 As such, it is necessary to consider Indigenous ICO
experiences in the context of their family dynamics, and the way these could impact more
significantly on their ability to comply, than their non-Indigenous counterparts.

F Myers, Pintupi country, Pintupi self: sentiment, place, and politics among western desert Aborigines
(Smithsonian Press, 1986); Nicolas Peterson and John Taylor, 'The modernising of the Indigenous domestic moral
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Punishment and Indigenous People in Australia' (2018) 3(1) Journal of Global Indigeneity 1-22, 15.
24
Daly and Smith, above n 23; M Langton, 'Urbanising Aborigines. The social scientists' great deception' (1982)
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The majority of offenders in this study referred to their families or family life (n=23, 82%),
with most talking about children (n=17, 61%) and half (n=14, 50%) discussing their own
children. While some mentioned having one or two children, others referenced as many as 15
children. It was clear that having children could impact on an offender’s ability to comply with
the mandatory conditions. KM(I)40+ICOB#2, for example, illustrated the difficulty of having
ICO reporting obligations in one area (Lismore), while having some of his children living in
another area (Kempsey). As a result, he had missed community service days while spending
time in Kempsey. Another offender, NM(I)50+ICO, only got to see his children for visitation
every other weekend. As such, he would often miss his community service days when they fell
during this time, as he did not want to miss the opportunity to spend time with them. While it
was common for the offenders’ children to be in the primary care of their mother (at least eight
offenders specified this, although the actual number may be greater), some male offenders did
state that they had provided primary childcare prior to incarceration (n=3, 11%).

These three offenders identified the issue of not having available childcare, and the risk of
missing community service as a result of looking after children. For example, one offender
said:
I argued the point with the parole officer, when he was saying that, I was like what if I have work and
stuff? And I you know, care for my son, all these other things that I have to, that like I have to drop and
I have no one else to watch my son, only my partner’s grandparents and they’re really old. You know?
(KM(I)20+ICONS)

This offender had been found not suitable for an ICO and he felt that was partly as a result of
stating that he would have trouble getting to community service as a result of his existing
childcare commitments. Beyond children, the offender group also discussed wider family
members and associated family duties that arose from them (n=12, 43%). For example,
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KM(I)20+ICOB missed his ICO community service work because he was living with his
grandfather at the time, who was dying of a terminal illness. As a result, he explained he would
get stressed when he left because his grandfather might pass away while he was gone.

Nearly half of the offenders referenced current or past romantic partners (n=12, 43%), often
referred to as the ‘missus’, and several admitted to perpetrating domestic violence on a partner
and being subject to an Apprehended Domestic Violence Order (‘ADVO’) (n=4, 14%). While
some noted feelings of regret or remorse about their previous violence (CM(I)30+ICONS),
others seem to place the fault of breached ADVOs back onto their partners. One offender who
was deemed not suitable for an ICO said of his partner ‘she’s the one why I’m in here you
know? From AVOs, and stuff’ (KM(I)20+ICONS).

This intersection of family issues and ICOs was acknowledged by the majority of stakeholders
(n=16, 70%), with several discussing issues of family conflict (n=5, 22%), care commitments
(n=4, 17%), children (n=4, 17%), and partner relationships (n=3, 13%). One Indigenous Elder
and Corrective Service employee argued that the non-association condition available within
the ICO could cause particular problems for Indigenous offenders, who often offend with
extended family members, such as cousins. The result is that these relatives that often ‘grow
up as brothers and sisters’ are prevented from communicating, and as a result it is ‘very difficult
for them and they will break their ICO orders because of that conflict they have with family’
(KF(I)E-CS). In relation to children and partners, the stakeholders did not speak in great detail,
but several did mention the potential strain placed on female offenders of caring for children
while undertaking the commitments associated with the ICO (n=3, 13%). One Corrective
Services officer mentioned how, as Indigenous women are usually the primary carers for
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children, 29 requiring reporting at times that coincide with school pick-ups and drop-offs
discriminates against mothers, and that a degree of flexibility is needed. She notes:
A woman who’s got kids she should be allowed to report between school hours. So, she gets the kids to
school, then she goes home has a shower, gets dressed and she reports at 10:30. Not 9:00, you know, not
4:30, 4:00, so, I’ve discussed this with parole before. They should accommodate these people.
(KF(NI)CS)

Another Indigenous Corrective Services employee explained that Indigenous people tend to
have a greater number of children in their care, for example nephews or nieces, and this can
impact on their ability to report or meet commitments (KM(I)CS). For example, he noted that
if an offender was looking after ‘three of four little ones’, it was unlikely they would have that
many car seats and this could prevent them from reporting to the Community Corrections
Office. Studies have shown that Indigenous families do tend to have a greater a number of
children in the house, and these children also tend to be more mobile, often moving from one
relatives house to another’s. 30 Indigenous families are also more likely to be providing kinship
care via the foster system to children from within their family group or extended kin. 31 This
will place a higher burden on them in relation to meeting external commitments, such as the
ICO.

Beyond current family dynamics, it was clear that family histories continued to play a role in
offender’s lives. Several offenders (n=6, 21%) mentioned to their own traumatic childhoods
when discussing their experiences of ICOs, referring to domestic violence (n=2, 7%), foster
care (n=1, 4%), drug use (n=1, 4%), and the passing of family members (n=1, 4%). One
offender discussed growing up without a strong family as his parents ‘loved parties, drinking

As discussed previously, the literature has found that as many as 80 per cent of Indigenous female prisoners are
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and whatever else’ and therefore he ‘got palmed off to me brother’s missus parents’
(WM(I)20+ICOB). One of the older offenders discussed how he had been impacted by the
stolen generations, experiencing the constant fear of forced removal, saying ‘[y]ep, but my
upbringing was strict. And it was due to the fact that I was fair skinned too. ‘Cause fair skinned
children were taken away from their parents’ (NM(I)50+ICONS). The impact of child removals
on Indigenous communities is an ongoing issue and recent statistics have indicated that the rate
of Indigenous children being removed from their families and being placed in foster care is
higher now than the rate of removal during the Stolen Generations. 32 Some scholars have
argued that if anything, the ‘current child protection practices mirror the dynamics and the
impacts of the Stolen Generations’. 33 These issues are not disconnected with Indigenous
offenders experiences of ICOs, as some offenders admitted fears about the potential for their
own young relatives to be removed and this impacted their ICO compliance. For example, one
offender, NM(I)30+ICOB, explained the difficulty he had in trying to access drug and alcohol
counselling in his town. One of his parents was very involved in the local community services,
and he was afraid that if he spoke of his abusive childhood, the government would remove
young relatives from the care of his parents and they would have to be placed in the foster
system. He said:
And if they rang this stuff and told like DOCs and told them this story, what I’ve told them about my dad
when he was an alcoholic, when he was a mean bastard, they will take my nephew and my nephew will
be put into that circle or DOCs, fostered and all that kind of bullshit. Nah, I couldn’t do that, I couldn’t
do that to him. (NM(I)30+ICOB)

From the current state of child removals in NSW, this offender’s fear is not unfounded. As
such, it becomes apparent how something seemingly unrelated to ICOs (child removals) can

Leticia Funston, Sigrid Herring and ACMAG, 'When Will the Stolen Generations End? A Qualitative Critical
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still impact on offenders’ experiences. This offender was unwilling to seek help for his own
drug addiction, as he would not risk his nephew being taken into care. As a result, he relapsed
into drug use and ultimately breached his ICO.

E

Health and Addiction Issues

Health issues, both mental and physical, and the pervasiveness of addiction issues were
immediately apparent among the offenders interviewed. Of these issues, however, drug use
was by far the most prevalent health-related concern. Drug use played a prominent role in the
majority of the offenders’ lives (n=19, 68%) and most referred to the negative impact it had on
them and their immediate communities. The most commonly referenced drugs across all
offenders were ‘ice’ (otherwise known as Crystal Methamphetamine) 34 (n=9, 32%), then
marijuana (n=6, 21%), heroin (n=6, 21%) and ‘gas’ (n=1, 4%) (a slang term for another form
of amphetamine). 35 Of the 19 offenders who discussed drug issues, 17 (61%) self-identified
as having, or previously having, a drug addiction at the time of their offending or sentencing.
Drug use disclosures were the highest among those offenders who had breached their ICOs
(n=9/10, 90%), second highest among offenders assessed as not suitable for an ICO (n=5/7,
71%), less common among those never assessed for an ICO (n=1/2, 50%) and least common
among those on active ICOs in the community (n=2/9, 22%). Of the geographic areas
examined, offenders from Walgett were most likely to discuss drug use (n=5/7, 85%), followed
by those in Campbelltown (n=3/4, 75%), Kempsey (n=7/11, 72%) and Nowra (n=2/6, 33%).
There were not enough women in the offender interviews (n=2) to directly compare their
likelihood of drug use to the males in the study, but one female interviewee did disclose drug
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use (WF(I)40+ICOB). It appeared to be the case that drug use was prevalent among offenders
from a young age, until well into their 40s, with a decrease seen in the 50 and over group. 36

As drug use was so prevalent across the communities, this high availability posed an extreme
challenge for offenders. One offender who had relapsed during his ICO, noted that he had
multiple drug dealers living on the same street as him, saying ‘in my area, it’s so easy to use,
like there’s six or seven dealers in the street -- I lived next door to one, one was down the street,
one was across the road’ (KM(I)20+ICOB). Drug use was also common in peer and family
groups, creating conflict for offenders trying to abide by their ICOs. KM(I)40+ICOB#2
discussed this issue in Kempsey, saying, ‘drug issues, yeah, we all got drug issues and that. It’s
terrible you know, it’s everywhere you go now today’.

The impact of drug use on ICOs was identified as problematic by nearly all the stakeholders
(n=21, 91%). The stakeholders generally felt there were very high levels of drug use within
their communities, with nearly every stakeholder, excepting two (one from Campbelltown and
one from Kempsey) referring to substance abuse in their local region. One Indigenous
Elder/Corrective Services employee from the Kempsey region commented ‘I’d say 80 per cent
of the houses within this Dungatti area would have some sort of drug influence in the home’
(KF(I)E-CS). When asked what types of drugs were prevalent another stakeholder said, ‘[i]t
varies between the whole gamut, the amphetamines, cannabis, opiates, Benzos the whole lot’
(WF(NI)CC). Most of the stakeholders who discussed drug use linked it to ICO breaches
(n=14, 61%). Some stakeholders recognised a difference between different forms of drug
abuse, for example, noting that ice addicts were less suitable for ICOs, than cannabis addicts,

36
Although as these numbers are based on self-disclosures, there is likely to be a level of unreliability, and the
actual numbers may be higher than indicated.
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with one stakeholder saying ‘Yeah, like its completely different to ice. Like, ice you’re raging,
you’re a different person. But you could probably sit next to someone and not know they’re a
pot smoker. And they could do, like community service’ (C(I)LW).

For some, drug use became the barrier (at least in their perception) to ICO suitability. At least
two offenders recalled the sentencing court or a Community Corrections officer describing
them as unsuitable for an ICO on the basis of having a drug addiction, with one saying:
They tell you what your problems are -- they have no leeway. I have a problem with ice -- more a social
problem. Everyone around me was doing it. I don’t have a problem with it anymore, but my partner does.
I had already done a three month rehab programme and I wanted to do a relapse prevention programme
and get my partner into rehab. I got assessed as unsuitable for an ICO because they said I had a drug
problem. (CM(I)30+ICONS#2)

While it is difficult to compare the reasons that the offenders interviewed were not granted an
ICO (as their suitability assessment documents were not publicly available), it is clear that these
two offenders directly linked their unsuitability to drug use. This belief finds some support in
the literature, as Clare Ringland has evidenced that the most common reason for a finding of
ICO unsuitability (when a reason was given) was the offender’s alcohol or other drug use. 37

Several stakeholders (n=9, 39%), discussed how drug abuse negatively affected suitability
assessments for offenders, and how this was especially problematic for Indigenous offenders,
due to their high proportion of drug abuse. 38 The majority of stakeholders that commented on
this came from the Legal Worker category (n=7, 30%), with all arguing that drug use made

Clare Ringland, 'Sentencing outcomes for those assessed for intensive correction order suitability' (2013)(86)
Crime and Justice Statistics 1-4
38
Rowena Lawrie, 'Speak Out Speak Strong: Researching the Needs of Aboriginal Women in Custody' (2003)
5(24) Indigenous Law Bulletin 5, 44; Australian Institute of Health and Welfare, 'The health and welfare of
Australia’s Aboriginal and Torres Strait Islander peoples: 2015' (2017) The Health and Welfare of Australia's
Aboriginal & Torres Strait Islander Peoples
<https://www.aihw.gov.au/reports/indigenous-healthwelfare/indigenous-health-welfare-2015/contents/differences-by-remoteness>, 58.
37
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achieving positive suitability assessments difficult for Indigenous offenders. One Legal Worker
from the Kempsey region related
As you know the majority of Aboriginal offenders have issues with substance abuse – either alcohol or
illicit drugs. I have observed that a majority of Aboriginal Offenders are assessed by Community
Corrections as not being suitable for community service either directly because of their addictions or as
a consequence of their unreliability which is associated with their addictions. (K(NI)LW)

A Court Worker from the Nowra region echoed these concerns, noting there was ‘frustration’
that people who needed the intensive rehabilitation provided by ICOs, were being deemed
unsuitable due to their drug and alcohol problems, stating that this was ‘antithetical to what
ICOs are all about’ (N(NI)CW). Others noted that finding drug users unsuitable for an ICO on
the basis of their drug dependence ‘kind of defeats the purpose of the intensive correction order’
as that drug use is probably the ‘thing that led them to where they are’ (W(NI)LW). Public
submissions relating to ICOs in the years since its introduction have made similar arguments,
noting that the unavailability of the order for drug-addicted offenders is in direct contrast to the
originally stated aims of the order. 39

Due to the prevalence of illegal drug use, it would seem appropriate that supervisors would
promote rehabilitation, including residential rehabilitation in offenders with self-reported drug
addictions. However; this does not appear to be the case, as two offenders made apparent
(KM(I)40+ICOB#2, KM(I)20+ICOB). In both cases, the offenders requested placement into
residential rehabilitation centres instead of being put straight on an ICO. Neither were granted
this support at the time requested and both linked this to their subsequent breaching of the ICO,
which they attributed to their drug use. It may be that Community Corrections staff are not

Shopfront Youth Legal Centre, Submission No SE28 to the New South Wales Law Reform Commission,
Sentencing Questions Paper 5-7, 24 August 2012; Aboriginal Legal Service (NSW/ACT) Limited, Submission to
New South Wales Law Reform Commission, Commission's Review of the Crimes (Sentencing Procedure Act
1999 (NSW), 24 January 2013.
39
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denying residential rehabilitation to requesting offenders out of choice, as there are very few
beds available in NSW, so these choices may have been resource-related. 40 Both of these
offenders were from the Kempsey region and it is worthwhile noting that the only residential
rehabilitation centre in the Kempsey region was shut down prior to 2018. 41

Drug use was a common self-reported factor in ICO breaches by offenders. Of the 10 offenders
interviewed who were in custody after breaching their ICO, six directly addressed their drug
use as a ‘downfall’ in ICO compliance. For those who reported breaching due to drug use, this
was rarely as a result of negative drug test results. Instead it was generally due to drug use
affecting their ability or motivation to attend compulsory attendance aspects of the ICO, such
as the community service component. One of the two female offenders recognised that drug
use had directly impacted on her compliance with the ICO, as illustrated in the following
excerpt:
WF(I)40+ICOB: To tell the truth, I’ve got a bad drug addiction. I was on the ice, and I moved in with
my daughter, going good, but I’ve got no licence and I had to travel from Gilgandra to Dubbo two times
a week and sometimes three, four -Interviewer: Was that for reporting?
WF(I)40+ICOB: Oh, I had to do my community work and at Dubbo they only do knitting, at the parole
office and just me… slowly weaving my way back into the drugs, next minute I’m, you know, finding it
hard to get to Dubbo.

A recent report indicates that even the NSW Government is not entirely sure of the number of residential
rehabilitation beds available in NSW, but it is estimated at around 2,079, provided primarily by non-government
and private providers. Wait times vary hugely, but can be anything from eight weeks, to 6 months. If an offender
does not call and maintain their spot on the ‘list’ every two weeks, they can lose their place. See Portfolio
Committee No. 2 - Health and Community Services, New South Wales Legislative Council, Sydney, (2018) (Greg
Donnelly).
41
In a report of rehabilitation services, it was noted that Mid-North Coast residents, especially Indigenous
residents, have few options for residential rehabilitation after the Benelong Haven rehabilitation centre, that was
in Kempsey, shut down. Previously this service had provided 60 beds and had places for women, partners and
people on drug treatments. A proposed new centre will not cater for women and families, and will not offer
programs specifically aimed at Indigenous patients. See ibid 28.
40
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Interviewer: So, you started breaching in your community service and your reporting stuff?
WF(I)40+ICOB: In Dubbo yeah. I could well see ‘cause I was already in the drugs and all’s I had to do
was get a doctors certificate and um, I could’ve saved my ICO, but yeah I just let it all go before me.

Breaching due to drug use was apparent across age groups, with offenders ranging in ages from
the youngest offenders interviewed (in the 18 to 19 age bracket), to older age brackets (40 to
49 years old).

Alcohol abuse was also recognised as an issue by the offenders (n=10, 36%). While most did
not speak in as much detail about alcohol abuse as drug use, several linked alcohol abuse to
issues of ICO compliance (n=5, 18%). One offender discussed how they had breached their
ICO as a result of getting drunk and getting into a fight at the pub, and being subsequently
charged with affray (KM(I)20+ICOB#2). As with drug abuse, alcohol abuse was a concern
among stakeholders (n=11, 48%), with most referencing the negative impact of alcohol abuse
in Indigenous communities. However, few stakeholders discussed alcohol abuse as a separate
concept to drug abuse, as most simply referred to it alongside drug abuse issues, almost as an
add-on as opposed to a distinct issue. This may be as a result of the fact that recent reports have
indicated that though traditionally alcohol was considered the ‘principal drug of concern’,
methamphetamine addiction has now become an even greater public policy concern in NSW. 42
The only stakeholder who directly addressed issues of alcohol abuse among Indigenous
offenders was an Elder/Legal Worker from the Nowra region. He discussed how alcohol is
embedded in some aspects of cultural practice and the result is that it can be very difficult for
Indigenous offenders to avoid drinking in their communities, even when required to by an
order. He stated:

42

Ibid 2.
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That’s our meeting place, the tree of knowledge. Probably one out the back of Woolies, Red Cross, that’s
where the lads gather and share, whatever they got. The drinking, that’s the tree of knowledge. It’s
portable …
You live for today, tomorrow comes, it comes. It’s like you’ll get a group of blokes that (or females),
whatever, you get a group of people that drink and get their dole on different days, whatever. So, if it’s
your day, you got to shout. You know, and that’s why you can’t break into those groups if they don’t
want you there. And when you give up drinking they don’t want you either. ‘Cause you’re a bad
reflection. (NM(I)E-LW)

This stakeholder gave a surprising insight into the effects that drinking, or having to abstain
from drinking, can have on an Indigenous offender’s life from a cultural perspective. It can
make it difficult to continue being part of their regular community groups, and effectively
render them an outsider. 43 Again, this highlights Indigenous offenders’ unique cultural norms
and traditions and how this can have unforeseen impacts on their ICO compliance.

Beyond addiction issues, only a few offenders discussed their mental health (n=7, 25%) or
physical health (n=5, 18%) and the impact these had on their ICO experiences. The most
common mental health issues appeared to be anxiety and/or depression (n=3, 11%). One
offender discussed how anxiety and depression (as a result of a work-place injury) had affected
him during his ICO, leading him to self-medicate with cannabis, and as a result, fail a
mandatory drug test (KM(I)20+ICO). However, as a result of having a supportive supervisor,
he got appropriate treatment and was able to stay on the order. He said:
I’ve sorta went to him to see him, see him this weekend, and it sort of hit me, he drug test me and it came
back positive for marijuana and I was like fuck, he goes yeah mate. I haven’t been completely honest
with you, look that’s when I told him all that and what’s been happening, I’m seeing a psych for now

The difficulty that Indigenous people face in declining to drink in their social circles was noted in an early paper
by Maggie Brady. She argued that Indigenous people who declined a drink were faced with accusations that they
were trying to be ‘different’ or ‘acting like a white man’, and were effectively perceived to be rejecting their
community. See Brady, M, 'Broadening the base of interventions for Aboriginal people with alcohol problems'
(Technical Report No. 29, National Drug and Alcohol Research Centre, 1995), 16.
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you know and he’s like yeah, dead-set mate if you’d told me this, like he could have breached me there
and then, like, yeah I was sort of good for him for that, and yeah ever since that day happened, just yeah
I’ve just sort of pulled me head in a bit. (KM(I)20+ICO)

This example demonstrates the value that a supportive and flexible supervisor can make for
Indigenous offenders. Here, the offender recognises that the supervisor could have chosen to
breach him, but instead supported him to recover and get appropriate treatment through
counselling. As a result, he was able to maintain his ICO, recover from his drug relapse and
stay out of custody.

Beyond resulting in non-compliance, mental health issues affected offenders attempting to
complete ICOs in other ways. One offender, NM(I)50+ICO, noted that he was initially assessed
as unsuitable for an ICO because he had ‘anxiety and a pretty bad depression from all what’s
happened’ (the passing of one of his children) but a subsequent assessment found him suitable.
Given the high rates of mental health issues and distress in the Indigenous community, the
impact these issues could have on ICO compliance and accessibility could be even more
expansive than this research has revealed. 44 Previous studies have shown a higher prevalence
of depression in Indigenous male prisoners in NSW, and a higher prevalence of ‘psychosis’
and psychological distress in Indigenous females. 45 As such, it is likely that a greater number
of offenders within this study experienced mental health issues than those who reported them,
and stakeholders (discussed below) have linked this reticence to discuss mental illness to a
community stigma of the topic.

Australian Institute of Health and Welfare, 'The health and welfare of Australia's Aboriginal and Torres Strait
Islander peoples', above n 12, 71.
45
Tony Butler et al, 'Mental health status of Aboriginal and non-Aboriginal Australian Prisoners' (2007) 41(5)
Australian & New Zealand Journal of Psychiatry 429-435.
44
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The stakeholder group placed a greater emphasis on the impact of mental health impacting
ICOs than the offender group disclosed, with half (n=12, 52%) discussing these issues. One
Indigenous Court Worker whose role involved working with Indigenous offenders throughout
the criminal justice process, felt that mental health issues were very common among Indigenous
offenders, and that ‘about 80 per cent’ had at least ‘low to medium’ mental health conditions,
which often went undiagnosed (C(I)CW). One Community Corrections employee noted that
mental health often had an impact on offender’s ability to communicate with their supervisors,
and they would often ‘wander off’ to get some headspace, only to return in a few days
(NF(NI)CC#2). This Community Corrections employee identified the stigma surrounding
mental health in the Indigenous community, saying:
So, there is like that stigma of the mental illness thing a lot with Aboriginal offenders, they don’t want
to admit that they’ve got any mental health problems. They’ll go into gaol and they’ll get provided with
medication on release and everything, and then they’ll let it run out, that it would expire. And then you’ll
go, oh well did you go to the doctors? No. (NF(NI)CC#2)

When NF(NI)CC#2 was asked what types of mental illnesses were generally an issue, she
identified anxiety and depression as the most common, but other illnesses were still an issue,
such as schizophrenia, schizo-affective disorder and bipolar disorder. She believed that many
offenders do not recognise that they have a mental illness and it is only when they are
questioned about their lives and habits (including sleeping patterns etc.), that they may realise
they are suffering from issues such as depression that could be alleviated through appropriate
treatment. As a result, communication between supervisor and offender appears to be key if
the offender is dealing with a mental health issue, and this has been identified from the
supervisor perspective.
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The negative impact of mental illness on Indigenous offender’s eligibility for ICOs 46 has also
been identified by stakeholders, including by a Court Worker (N(NI)CW) directly involved in
the sentencing process. In their interview, the Court Worker explained how mental health issues
can affect offenders’ eligibility for ICOs, as such health issues can make them unsuitable for
community service. They stated ‘[i]f you are actively unwell, mentally unwell, you won’t be
able to do community service. We have a long wait for mental health services’ (N(NI)CW). As
this Court Worker was actively engaged in the sentencing process, this perspective could
arguably be an example of the FCP focal concern of ‘practical implications’. 47 The fact that
the Court Worker knew that there was a long wait for mental health services in their local area
meant they were less likely to sentence an offender with mental health issues to an ICO. As
this was occurring in a regional area (Nowra), it is very possible that such practical constraints
are also being actively engaged with even greater exclusionary effect for offenders with mental
illness in remote regions, where services are even sparser. 48 As previously outlined, Indigenous
offenders are both more likely to live in remote areas 49 and suffer from a variety of mental
health issues, 50 so this is another point at which intersectional disadvantage may effectively be
diverting them from a community-based option, back into the prison system.

Mental health could be taken into consideration for an ICO assessment, under the examined legislation, see
Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 15(1)(i).
47
Steffensmeier, Painter-Davis and Ulmer, above n 6, 814.
48
Rene Adams and Yasmin Hunter, 'Surviving Justice: Family Violence, Sexual Assault and Child Sexual Assault
in Remote Aboriginal Communities in NSW' (2007) 7(1) Indigenous Law Bulletin 26-28; National Rural Health
Alliance Inc., 'Mental Health in Rural and Remote Australia' (2017) 1-3 ; Australian Mental Health Commission,
'Submission to the accessibility and quality of mental health services in rural and remote Australia Senate Inquiry
– 11 May 2018' (Australian Mental Health Commission, Senate Standing Committee on Community Affairs,
2018).
49
Australian Bureau of Statistics, 4102.0 - Australian Social Trends, Sep 2010 - THE CITY AND THE BUSH:
INDIGENOUS WELLBEING ACROSS REMOTENESS AREAS, Australian Bureau of Statistics
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features10Sep+2010>152, 79.
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Australian Institute of Health and Welfare, 'The health and welfare of Australia's Aboriginal and Torres Strait
Islander peoples', above n 12, 71.
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Though physical illness, disability or injury were less of a concern than drug use to offenders,
those that did experience physical health issues during their ICO appear to have been greatly
impeded in their experiences. Only five offenders and six stakeholders referred to these issues.
Two offenders (one over 50 and the other in their 30s) discussed how chronic illnesses or
injuries made it difficult to comply with their community service component, while three others
discussed how short-term illness or injury similarly impacted them. One female offender
(CF(I)30+ICO) explained the difficulty of complying with the ICO’s community service
component while suffering from a serious long-term and debilitating disease. While she noted
that her ICO had originally been granted on the basis that she only do ‘desk work’, she said
that after the first day, she was put on physical work, including ‘cleaning kitchens, upstairs and
downstairs and then they want me to pull everything out the cupboards in the downstairs
kitchen and clean all that and throw stuff out’ (CF(I)30+ICO). She felt that she was not being
listened to by her supervisors, noting that they would call her, being ‘all nasty’ and requiring
her to come in, only to subsequently send her home due to her looking so ill. The result of this
stress resulted in an even further flare up of this offender’s illness and at the time of interview,
she was being threatened with a breach for non-compliance with her community service.
Another older offender completing an ICO in the community (NM(I)50+ICO) discussed how
difficult it was to complete the community service work due a knee injury and the inherently
physical nature of the community service work available. He said:
Um, it’s not bad, it’s like, it’s pretty hard because my knees totally gone, and like working through the
week and then come, ‘cause we do a lot of walking and a lot of lawn mowing and all that sort of stuff. I
don’t mind doing it, ‘cause I’m always, I like to be active. But sometimes like last week I couldn’t come
Sunday because my knee was that sore. And I couldn’t possibly make it. One weekend I couldn’t even
drive the car because I had to use the clutch with me left knee and I couldn’t do it. (NM(I)50+ICO)

While some other offenders discussed how short-term illnesses (such as the flu) could make it
difficult to attend community service, the experiences of those with chronic illnesses are
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perhaps the most pertinent as they highlight an ongoing impediment to ICO accessibility for
Indigenous offenders; this is that the majority of community service options available are highintensity, physical work. Both offenders discussed above suffer from issues that make physical
work extremely difficult, if not impossible and yet, few alternatives appear to be available,
resulting in them being pushed to engage (perhaps to the point of exacerbating their illness), in
order to try to maintain compliance. A more appropriate approach would be to increase the
availability of desk-based or low-intensity community service work that does not discriminate
against offenders with a disability. As previously discussed (in Chapter 2), rates of physical
disability, disease and injury are much higher within the Indigenous community, and clearly
this can negatively impact upon ICO compliance. This ‘burden of ill health’, has previously
been linked to colonisation. 51 Juanita Sherwood argues that colonisation is a determinant of
health’ 52, that remains largely unaddressed by scholars. Prior to the British invasion,
Indigenous peoples engaged in a largely non-sedentary lifestyle that focused on ‘maintaining
and sustaining their Country, relationships and ecosystems’. 53 The devastation of this lifestyle
has led to a myriad of health issues and co-morbidities that have now left many Indigenous
offenders in a position where they are unable to utilise community-based sentencing options
that rely on good physical health.

II

ENVIRONMENTAL EXPERIENCES AND UNDERLYING NEEDS

Beyond the personal lived experiences discussed above, the interviews revealed a number of
what could be described as ‘environmental’ experiences that interact and impact on Indigenous
offenders and their ICO experiences. These themes have been termed ‘environmental’ as they
can be more clearly associated with external issues of infrastructure and resource availability.
Juanita Sherwood, 'Colonisation - It's bad for your health: The context of Aboriginal health' (2013) 46(1)
Contemporary Nurse: A Journal for the Australian Nursing Profession 28-40.
52
Ibid 30.
53
Ibid 30.
51
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These lived experiences have direct impact on how Indigenous offenders are assessed for,
comply with, breach and/or lose their ICO.

A

Geography and Transport

The concept of geography, place and (inevitably), resource availability in particular areas is
highly intertwined with a number of offenders lived experiences and their relationship with the
ICO. The offender interviews took place across four primary regions: Campbelltown (n=4,
14%), Nowra (n=6, 21%), Kempsey (n=11, 39%) and Walgett (n=7, 25%). However, as a result
of offenders being interviewed in prison, they often came from other regions within NSW
outside of these general areas, such as Dubbo, Coonamble, Brewarrina, Lismore, Newcastle,
Mount Druitt, Wellington and Gilgandra. As offenders moved around fairly often, many
mentioned multiple areas when discussing their ICO experiences and some had been
supervised in multiple locations. As a result, it is difficult to ascertain with certainty where all
offenders’ local areas are, and most were coded into the local region in which they were
interviewed.

During their interviews, the offender and stakeholders were asked whether they thought ICOs
worked well in their local area, and if they had enough resources locally to support them. When
asked this question, the offenders who answered (n=23, 82%), largely felt that ICOs worked
well in their areas (n=19, 68%) although some disagreed (n=5, 18%). This largely positive
perception was most common with offenders interviewed in the Kempsey region (n=10/11).
Most did not expand too far on why they felt that ICOs worked well, and though some stated
they did work well, they also identified that their primary ICO resources and support came
from family or friends, not from Community Corrections. The belief that the ICO did not work
well and were not adequately resourced, was most commonly cited by offenders interviewed
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in the Nowra region (n=3/6). One offender described not getting adequate help from the ALS
and Aboriginal Medical Services (AMS) in Nowra while on the ICO (NM(I)30+ICOB), while
another felt there was not enough support for drug users in the area, especially since the loss of
the local Drug Court (NM(I)40+ICONA).

When asked if they thought ICOs worked well in their local area, the stakeholders who
answered (n=18, 78%) gave a range of replies. In Campbelltown, the most common answer
was that the stakeholders felt they could not answer the question (n=3, 13%). In Nowra (n=2,
9%) and Kempsey (n=2, 9%), the most common response related to the ineffectiveness of ICOs
locally due to the lack of transport infrastructure to support offenders. In Walgett, the most
common response was that the ICO did not work well, as a result of a general lack of resources,
both in relation to transport and drug and other support programs (n=3, 13%). One Legal
Worker in the Walgett region explained:
I think they are really good in theory. But I think the problem here in Walgett is obviously a lack of other
programs and things that people can actually do. It’s all very well to say just stop taking drugs or you
know, I dunno, go out get a job, go out and do this, go out and do that. But unless there is actually
something for them to go out and actually do, it’s not gonna make that much of a difference. (W(NI)LW)

While most stakeholders and offenders did not appear to expand too far on this question, it is
worthwhile noting that the concept of geography and lack of local resources came up in other
areas of discussion, most prominently in relation to transport.

Transport and an inability to get around was a popular theme among the offenders (n=21, 75%),
with at least five (18%) mentioning either never having had a licence or having their licence
suspended. 54 The geographical context placed pressure on offenders who could not drive, as

54
This is an extremely common experience in the Indigenous community, with research in NSW evidencing that
less than half of eligible Indigenous people in NSW held a licence in 2017, and 38 per cent of those who did had
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well as those in regions where transport infrastructure, was lacking. One Kempsey offender
who breached their ICO illustrated these difficulties noting, ‘[n]ah. You don’t even get a bus
that comes to Bowraville. You get a bus that comes, I think, once every morning’
(KM(I)20+ICONS). The local Indigenous support person in that interview then went on to
explain that the only bus that came into the Bowraville area (an outer suburb of the Kempsey
region) was in fact a school bus, and if the offenders wanted to get on the bus, they had to get
on in the morning, travel into town, and only return with the school bus when school had ended.
If they missed that bus, they were stranded. However, transport difficulties were not exclusively
the experience of those in remote or regional areas, with offenders in urban areas also citing
issues. One offender in the Campbelltown area who did not have a licence outlined the kinds
of costs inherent in travelling, even when public transport was available:
To get out and report to the police everyday it would cost me $20 in travel. I was on the dole when I was
out. That was $140 a week, if I couldn’t get a lift in. That was a lot out of my dole. You need to check in
with your parole officer too. (CM(I)30+ICONS#2)

While some may argue getting a driver’s licence would solve these issues, a recent study by
Fiona McGaughy, Teodora Pasca and Sarah Millman, identified a number of barriers to
Indigenous people getting their licences. 55 The first is geographical. Indigenous communities
often live in more remote areas, further away from licensing bodies and infrastructure. In this
study, it was clear that while transport proved a challenge in all areas, those in more remote
regions were at the greatest disadvantage. The second barrier identified was completing
assessments and paperwork. As will be discussed shortly, literacy rates in Indigenous
communities are lower (especially in remote regions) and this can make written driver’s licence

previously had it suspended, cancelled or were disqualified. See Douglas McCloskey, Submission No 72 to NSW
Council of Social Service, Staysafe Inquiry into Driver Education Training and Road Safety, March 2017, 4.
55
Fiona McGaughy, Teodora Pasca and Sarah Millman, 'The road ahead: Driver's licensing and the overincarceration of Aboriginal peoples in Western Australia' (2018) 43(3) Alternative Law Journal 184-191.
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tests difficult. The third barrier identified was financial. The study recognised that Indigenous
people often struggle financially and do not have disposable income to spend on expensive
driving lessons or driving tests. Considering how many hours are now required to gain a P1
provisional licence in NSW (120 hours), the costs of getting these hours if an offender does not
have family members who can teach them, would be exorbitant. 56 Finally, the fourth barrier is
cultural. Mcgaughy, Pasca and Millman note that ‘[t]he intergenerational normalisation of
driving unlicensed within some Aboriginal communities has resulted in a lack of perceived
need to obtain a licence’. 57 The result is that a greater number of Indigenous people are
imprisoned as a result of licence or driving-based offences, and ultimately find it harder to get
a licence, as a result of multiple previous driving offences. This culture of driving without a
licence was apparent within this research with one Elder (NM(I)E-LW) referring to family
members having ‘a Koori licence’ which is an Indigenous slang term for driving without a
licence.

Transport issues were also recognised as a significant barrier to ICO compliance by the
majority of stakeholders (n=13, 57%). Costs of transport for attending community service and
reporting were a common concern for the stakeholders (n=6, 26%), but were particularly
apparent in the Kempsey and Nowra regions (n=4, 17%). One Elder and Corrective Services
employee from the Nowra region discussed how reporting requirements were especially
problematic in that region, due to a lack of public transport and the requisite costs, stating:
I don’t know, maybe the reporting requirements. Yeah. ‘Cause especially for this area because public
transport here is shit and it’s like, yeah, at least $23 to get a bus from Shoalhaven Heads to Nowra and

NSW Government, Getting a NSW Driver's Licence, Service NSW <https://www.service.nsw.gov.au/gettingnsw-driver-licence>.
57
McGaughy, Pasca and Millman, above n 55, 187; Alice Barter, White Law, Red Dirt: An Investigation into the
Over-representation of Indigenous Australians in Prison for Licensing Offences in the Pilbara Region (Masters
of Criminology Thesis, The University of Melbourne, 2013); Committee to Explore the Effect of Motor Driver's
Licence and Driving Laws on Remote Communities, Indigenous Licensing and Fine Default: A Clean Slate (2007)
(Ben Wyatt).
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that’s 10 minutes away, you know what I mean? And it’s like, people aren’t gonna pay that to go and see
a parole officer when they can buy $20 worth of tukka or whatever, and it’s like that could be an issue.
But I would look at the reporting structures, yeah. (NM(I)E-CS)

This concept of competing priorities, for example, food versus reporting, was also recognised
by several other stakeholders (n=3, 13%).

B

Employment and Educational Access

Though most of the offenders interviewed in this research were in custody (and as a result
currently unemployed), it was clear that employment was an important issue for offenders, both
in and out of custody. Employment issues were raised by nearly half of the offenders (n=13,
46%) across all four regions. Offenders discussed how job issues and unemployment affected
them, either during their experiences of the ICO or just generally.

One concern that arose was the difficulty of maintaining full-time work while on an ICO, due
to the prohibitive nature of the order. NM(I)50+ICO was unable to pursue further employment
in North Queensland, due to the mandatory 10 week course that he had been enrolled in.
Another offender who had been assessed as not suitable for an ICO, believed that his area of
work would have been untenable for an ICO. He said, ‘I’m a chef and ICOs don’t work with
cheffing hours. They say you need to be home by 8pm and you can’t leave the house until 7am’
(CM(I)30+ICONS#2). That offender also described the shame inherent in having to tell an
employer about their ICO, saying ‘[i]f you get a job, they force you to tell your employer about
your crimes, it’s shameful to tell people everything you’ve done. ICOs don’t treat you like a
real human’ (CM(I)30+ICONS#2). In contrast, several other offenders (n=3, 11%) discussed
not being able to find employment at all, an issue that was seemingly more affected by their
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criminal history than current ICO commitments. 58 The stigmatization that results from
incarceration results in a lower trust by potential employers 59 and this discrimination is
especially apparent for Indigenous inmates, compared to their non-Indigenous counterparts. 60
Issues of employment and unemployment were barely referenced by the stakeholders, and thus
did not emerge as a theme in their interviews. This may be because the stakeholders did not
really consider issues surrounding employment for Indigenous offenders in relation to their
ICOs, but as no specific interview question explored this, it was difficult to ascertain their views
on this issue.

The issue of insufficient education and job training was raised by numerous offenders (n=13,
46%) in the interviews, with most discussing the importance of job training and educational
opportunities (n=9, 32%). Some expressed that their difficulty in finding employment was also
compounded by a lack of appropriate qualifications, and that living in small towns with limited
educational opportunities proved a challenge in obtaining employment. One young offender in
Kempsey summed up this common experience, stating ‘because we have no certificates, we
always get looked past, like I do. ‘Cause I only have a few things, you know, but I’ve applied
for jobs endlessly’ (KM(I)20+ICONS). One offender did note that he felt he had received some
positive training through the ICO, saying that his supervisor was good at explaining and
teaching him how to do the community service work:

The effect of criminal history on employment has been evidenced in the literature. For a recent discussion see
Nicole Ryan et al, 'Prison Life and Prior Social Experiences: Understanding Their Importance for Indigenous
Peoples' Re-entry Outcomes' (2019) 59 British Journal of Criminology 188-208, 200.
59
Research has shown that offenders with a criminal history generally find it difficult to gain employment,
especially after a period of imprisonment. See D Pager, 'The Mark of a Criminal record' (2003) 108 American
Journal of Sociology 937-975; J Petersilia, 'When Prisoners Return to Communities: Political, Economic and
Social Consequences' (2000)(9) Sentencing & Corrections: Issues for the 21st Century 1-8.
60
Pager, above n 59.
58
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But yeah I get on good with the staff on there. Boss and he teaches us things like, I know I never had to
mow in my life, wouldn’t know how to mow but he teaches a lot of that mechanic stuff and that. It’s
good. (KM(I)40+ICO)

This positive experience indicates an untapped potential in relation to the ICO’s community
service aspect. Due to the limited community service options currently available, it may make
sense to provide a greater number of educational and job training options, in lieu of the
traditional lawn mowing, or picking up of rubbish. The interview data indicates that such
training is likely to be received more positively than standard community service options, may
be more suitable to offenders with disabilities, and could provide offenders with more options
for reintegrating into the community in the long-term by providing them with employable
skills.

Again, fewer stakeholders discussed education and training needs (n=4, 17%) and they tended
to focus on issues of illiteracy within the Indigenous offender community. One Court Worker
from Walgett commented on the limited educational opportunities in the area, stating ‘in this
district, they come from an enormously disadvantaged social background, so they will have
had limited education opportunities, they are frequently illiterate’ (W(NI)CW). 61 Issues of
illiteracy are likely to exaggerate ICO breach potential, as the offenders are unable to read, or
comprehend the printed orders. This is a considerable concern when they are provided with
ICO warning or breach letters, as they may not be able to interpret what the letter is about. This
issue became apparent in the interview of one Community Corrections employee, who noted
that their Community Corrections office often has an idea that offenders may be illiterate, but
sends warning letters regardless:

This view is backed by a 2008 study that found a 60 per cent illiteracy rate among inmates in NSW, see A
Grunseit, S Forell and E McCarron, Taking justice into custody: The legal needs of prisoners (Law and Justice
Foundation of Australia, 2008), 26.
61
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NF(NI)CC#2: So, yeah I dunno maybe it’s just, I know some of them have low literacy and numeracy
skills, that’s a big factor because you’ll say, you know, can you read this? And they’re all very much
yeah, but then you think I don’t think they can, and then you start reading to them and then it’s all oh
yes, ok, so you don’t, but you’re not admitting it? They don’t like to put themselves out there a lot.
Interviewer: Do you think that’s a problem with those, say, warning letters? That go out?
NF(NI)CC#2: With them, I’m sure they get them and go, oh no, what’s going on. But in saying that, they
don’t tend to, they don’t ring, contact us and say what’s this about?
Interviewer: Do they get a call about the warning letter?
NF(NI)CC#2: Do they get a call? Um, normally we try and contact them to say get your butt into gear,
dah, dah, dah, and then if there is no response, which a lot of the time happens, it goes out. So at the end
of the day, we’ve got a process and timeframes, so it goes out. Yeah.

This extract demonstrates that in some cases, the educational disadvantage of Indigenous
offenders may be known, or at least suspected, but there is currently no system in place to
ensure offenders actually receive the warning in a format they understand. This may place
illiterate offenders at a severe disadvantage, when they are unable to comprehend the severity
of the ICO warning, and the potential for any subsequent breaches. Previous studies addressing
Indigenous illiteracy have evidenced that it is often assumed by justice bodies that documents
written in English would be universally understood, and that as a result, ‘Indigenous
Australians with low literacy levels may inadvertently increase their levels of contact with the
criminal justice system when conditions issued by criminal justice agencies are not met’. 62
While the ABS does not publish Indigenous literacy data, community studies have indicated
that at least a third of Indigenous people may have minimal English skills, and that this problem

62
Jenny Wise et al, 'Impact of the 'Yes, I Can!' adult literacy campaign on interactions with the criminal justice
system' (2018)(562) Trends & Issues in Crime & Criminal Justice 1-16, 5.
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is likely to be even higher in remote and rural regions. 63 As a result, the problematic nature of
the written documentation inherent in the ICO becomes more apparent. If the offender is unable
to read the order or read letters or communications associated with the order, then their
likelihood of breaching is exacerbated far beyond those of a literate offender.

C

Housing and Accommodation Issues

Having an approved address is a key component of ICO suitability64 and this can present one
of the primary barriers to an ICO for Indigenous offenders, as a result of their general living
circumstances. Eleven offenders (39%) discussed issues of housing during their interviews,
and nine (32%) identified as not having their own accommodation and having to stay with
family members or friends. Offenders from every region cited difficulties in finding appropriate
accommodation for their ICO. One offender related that during his assessment for an ICO, he
was bailed to a friend’s house, who already had a partner and three children. He said:
I got given the eldest daughters’ room and because she was sleeping with the mum and dad, the other
two wanted to sleep in that room too. So, my mate wasn’t getting any sleep. Even though they never said
it, I felt like I was a burden on him and I hated feeling like that. (CM(I)30+ICONS#2)

As a result, CM(I)30+ICONS#2 decided to leave his friend’s house and stay with his partner
(who had an ADVO against him) and subsequently he was found to have breached his ADVO
and was deemed unsuitable for the ICO.

One of the female offenders outlined difficulties that arose in her ICO accommodation
compliance as a result of a relationship breakdown, as her partners parents’ house was her
approved accommodation. When that offender’s relationship broke down, she found herself
B Boughton, 'Popular education for literacy and health development in Indigenous Australia' (2009) 38
Australian Journal of Indigenous Education 103-109; I Kral and RG Schwab, 'The realities of Indigenous adult
literacy acquisition and practice: Implications for capacity development in remote communities' (Discussion Paper
no. 257, Centre for Aboriginal Economic Policy Research, 2003).
64
Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 15(1)(d).
63
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unable to live at her approved accommodation and instead moved to a cousin’s house, which
was not approved by Community Corrections. She explained:
I knew that I was doing something wrong there, because I wasn’t paroled to my cousin’s, I knew I’d
made the first break to doing the wrong thing of with me ICO. And um, I could’ve went back to his
parents, but stubborn me just chose to you know, get away from them because I was split up with me
partner, so here I am living at an address where I wasn’t supposed to be living, and I just think that was
the start to me breaching my ICO. And then, once like I had that in my head, you know, mucked up, I’m
starting to muck up now, I’m still going to see parole, but I’m not tell them … then parole ended up
finding out that I wasn’t staying at that address, and they’re telling me I had to go back to that -- to the
right address. Or I was ‘gonna be breached. (WF(I)40+ICOB)

This female offender’s experience exposes the difficulties that can emerge for offenders when
a relationship breaks down during the course of an ICO. Obviously, it became untenable for
this offender to continue to live at her partner’s parents’ house, and yet that was the continued
expectation of Community Corrections. While WF(I)40+ICOB did not mention the presence
of domestic or family violence in her prior relationship, it is not unreasonable to suggest that
the current approach to approved residences by Community Corrections could pose a serious
risk, especially to female offenders, if they are forced to continue to reside at addresses
accessible by their former partners. While this could affect both Indigenous and nonIndigenous women (or men), the odds of Indigenous women being in this dangerous situation,
are greater due to their extremely high rates of domestic and family violence victimisation.65
The argument that Indigenous female offenders could resolve this issue through disclosing such
violence to their Community Corrections supervisor is also not entirely satisfactory, for as this
research has shown and will examine at a later point, communication between offenders and
Community Corrections is often fractured and affected by feelings of distrust and fear.

As discussed in Chapter 2, Indigenous women are hospitalised for assault at a rate 31 times higher than nonIndigenous women. See Australian Institute of Health and Welfare, 'The health and welfare of Australia’s
Aboriginal and Torres Strait Islander peoples: 2015', above n 12, 23.
65
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Indigenous women living with domestic and family violence (even without the added burden
of the offender-supervisor relationship) have also been shown to have a general reticence
towards reporting violence perpetrated against them, as a result of complex intersectional
factors. 66 Historically, police have not just failed to take Indigenous females assault accusations
seriously, but have also been shown to be perpetrators of such violence. 67 As a result, many
Indigenous women fear and distrust the criminal justice system, and are unlikely to disclose
violence within their relationships to a justice system representative.

Stakeholders also identified the issue of housing (n=9, 39%), with a greater emphasis on the
problems that arise as a result of homelessness. A Campbelltown Court Worker (C(I)CW)
noted that a lot of the offenders they worked with were homeless and so would be required to
stay with relatives or friends, but this caused problems when those relatives became
overburdened or dissatisfied with the situation. As a result, they would often kick the offender
out. Another Court Worker from Nowra (who played a significant role in ordering ICOs),
identified that a stable residence was essential for ICO suitability:
You won’t get an ICO if you’re homeless because you need a stable residence. Quite often because of
the cohort we see, people can have mental health problems, drug and alcohol problems and be homeless
and you cannot get an ICO if you’re homeless. So, homelessness can be a real issue for the ICO. You
could get a suspended jail sentence, you could get community service, you could get good behaviour, but
you can’t get an ICO if you’re homeless. (N(NI)CW)

This stakeholder draws attention to some of the suitability requirements that make the ICO
stricter than community service or even suspended sentences. As discussed in Chapter 2,
homelessness is a significant issue for Indigenous people, as they are14 times more likely to
B Robertson, The Aboriginal and Torres Strait Islander Task Force on Violence Report (Department of
Aboriginal and Torres Strait Islander Policy and Development, 2000); N Taylor and J Putt, 'Adult sexual violence
in Indigenous and culturally and linguistically diverse communities in Australia ' (2007)(345) Trends & Issues in
Crime & Criminal Justice 1-6; Matthew Willis, 'Non-disclosure of violence in Australian Indigenous
communities' (2011)(405) Trends & Issues in Crime & Criminal Justice 1-11.
67
Blagg et al, Equal Opportunity Commission (2005), above n 5, 121.
66
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be homeless than the non-Indigenous community. 68 This is significantly higher than the
Indigenous homelessness rate in Canada (8 times higher) 69 or New Zealand (5 times higher), 70
placing Indigenous offenders in Australia in a uniquely disadvantaged position in relation to
housing. With such significant rates of homelessness specific to the Indigenous community in
Australia, it is arguable that the strict approach to housing in the ICO legislation can result in
a form of institutional racism that negatively impacts their ability to access the order.

D

Financial Issues

As previously touched on in other themes, financial concerns are a fairly prominent lived
experience for Indigenous offenders that can impact ICOs in a number of ways. A number of
offenders (n=6, 21%) discussed financial issues that had arisen for them in relation to
complying with the ICO assessment or conditions generally. This did not appear to be a
distinctly geographical experience, with these offenders coming from all four research areas.
The travel costs associated with reporting have already been explored, but other costs arose in
ICO compliance, such as the hidden costs of the suitability assessment. As part of their ICO
assessment one offender needed to pay for drug testing, but he found the cost of the testing
prohibitive, noting ‘it cost $130 something dollars, you know? So, it was a bit much’.
(KM(I)20+ICONS). This offender was not given any financial assistance from Community
Corrections, and as a result of not getting the tests done in time for his next court appearance
(about three days later), he was found unsuitable for an ICO.

Australian Institute of Health and Welfare, 'Housing circumstances of Indigenous households: tenure and
overcrowding' (Cat. No. IHW 132, Australian Institute of Health and Welfare, 2014).
69
C Patrick, Aboriginal Homelessness in Canada: A Literature Review (Canadian Homelessness Research
Network Press, 2014).
70
K Amore, 'Maori Homelessness: Basic Statistics' (2016) 29(8) Parity 7.
68
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The issues surrounding financial difficulty for Indigenous offenders were recognised by some
stakeholders (n=6, 26%), with several discussing the cost of ICO condition compliance. As
previously outlined, stakeholders recognised the costs inherent in travel (K(NI)LW). Another
two stakeholders identified how communication was often hampered by the cost of phones,
and having sufficient phone credit, while one stakeholder referenced the potential financial
impact of unpaid fines. One Elder summed up the financial situation and its effect on
supervision compliance succinctly, stating:
I just have a big problem with supervision. ‘Cause you gotta put yourself in their place. What do they
have? They’re unemployed, on the dole. They don’t have money, no car, no transport. You know what I
mean, you gotta struggle to get around. (NM(I)E-LW)

Another community worker and Elder (KM(I)E-ICOMW), indicated that the relationship
offenders had with Centrelink could also impact on their ICO compliance, as attempting to
meet the requirements of the Centrelink Office (including attending employment offices and
‘relevant training’ programs), 71 while maintaining compliance with the ICO conditions (and
their mandatory programs), could place offenders in a difficult position.

E

Justice System Interactions

The offender participants in this research all had histories of engagement with the justice
system through police interactions, court appearances, periods on parole and prior prison
sentences.

Police experiences and interactions were widely discussed by the offender

interviewees (n=17, 61%), with several offenders discussing in particular, having spent time
‘on the run’ from police (n=9, 32%), being arrested (n=5, 18%), having arrest warrants placed
for them (n=4, 14%) and being involved in police chases (n=3, 11%). While there did not seem
The basic commitments required to maintain a ‘Newstart’ payment are outlined on the Department of Human
Services website, and include training and skills programs. See Department of Human Services, Newstart
Allowance:
What
your
commitments
are
Australian
Government
<https://www.humanservices.gov.au/individuals/services/centrelink/newstart-allowance/what-yourcommitments-are>.
71
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to be one common reason for offenders to go ‘on the run’, there were some shared themes, with
several discussing ‘knowing’ that they would lose their ICO, as a result of a fresh offence or
failing to attend the work component (n=4, 14%). The negative previous experiences offenders
had had when dealing with the police seemed to engender a culture of distrust that adversely
impacted on their ability to communicate with Community Corrections. As a result of
‘running’, offenders appeared less likely to have their ICO reinstated, or be assessed as suitable
for an ICO at a later time. Of the eight offenders who admitted going ‘on the run’, six were
currently in custody after ICO revocation, one had been assessed as ‘unsuitable’ for an ICO
and only one had had their ICO reinstated.

In terms of previous negative interactions with police, some offenders discussed feeling that
the police were targeting them. One said that the ‘cops are after me a fair bit when I’m out’
(CM(I)20+ICONS). Another offender described a set of circumstances that could easily be
viewed as police brutality. He described that the last time he was arrested (when he breached
his ICO), the police encouraged their police dog to continue attacking him even when he was
face down on the ground and was already in handcuffs:
I was in handcuffs and he let it attack me for five to 10 minutes all over the back end, yeah -- Like but
putting me in handcuffs, like after and then letting it, he was actually stitching the dog onto it like rubbing
him up against me so he’d actually attack me, I didn’t like that -- For 10 minutes like, I still got bruises
all over me ass cheeks, it’s wrong. (WM(I)20+ICOB)

That offender later said ‘[i]t’s hard to fight against them. Because they are the law really’
(WM(I)20+ICOB). In contrast to the offenders, the key stakeholders did not discuss policing
or police matters. It may be from their perspective that police do not play a significant role in
the implementation of the ICO, however, that perception may not meet the reality of the
offenders, whose distrust and history of negative interactions with the police may lead to
communication breakdowns in the supervision process. Again, this relationship cannot be
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separated from its historical context, wherein police and the justice system in general, have
been used as key colonial projects engaged in the process of controlling and oppressing the
Indigenous community. 72

From the interviews, it appeared that most offenders (n=22, 79%) interviewed had spent time
imprisoned, and many had experienced multiple periods of imprisonment. 73 While it did appear
that a longer continuous period of prior imprisonment increased an offender’s ‘unsuitability’
for ICOs, 74 there were some exceptions. One offender currently serving an ICO in the
community positively discussed their experiences, and reflected on their history of
imprisonment, noting:
I’ve been getting a lot out of it. You know? It’s still better than being in that gaol, I been in that gaol all
me life. Ever since I was 18, ever since the boy’s home. So that’s 30 years in and out of, with the law
you know? So, it’s my first time being on ICO, so, yeah I’m coming a long way with it yeah.
(KM(I)40+ICO)

No stakeholders discussed the potential impact of prison experiences on Indigenous offenders
completing ICOs.

P Wolfe, 'Settler colonialism and the elimination of the native' (2006) 8(4) Journal of Genocide Research 387409; Behrendt, Cunneen and Libesman, above n 18; A Woolford, 'The next generation: Criminology, genocide
studies and settler colonialism' (2013)(5) Revista Critica Penal y Poder 163-185; Tauri and Porou, above n 2;
Penelope Edmonds and Jane Carey, 'Australian Settler Colonialism Over the Long Nineteenth Century' in Edward
Cavanagh and Lorenzo Veracini (eds), The Routledge handbook of the history of settler colonialism (Routledge,
2017); Sarah Maddison, 'Settler Australia in the Twentieth Century' in Edward Cavanagh and Lorenzo Veracini
(eds), The Routledge handbook of the history of settler colonialism (Routledge, 2017); Chris Cunneen et al, Penal
Culture and Hyperincarceration: The Revival of the Prison (Routledge, 2013); Chris Cunneen and Juan Tauri,
Indigenous Criminology (Policy Press, 2016).
73
Research has supported that this is a common Indigenous experience, finding that re-incarceration rates in
Indigenous offenders are extremely high. A recent study has shown that nearly three in four Indigenous inmates
will be re-incarcerated within a five-year period from their initial release. This is high in comparison to nonIndigenous rates of one-in-two. See, Ryan et al, above n 58.
74
The two offenders (KM(I)30+ICONS and CM(I)30+ICONS) who discussed the longest continuous periods of
imprisonment in the study (12 years and 15 years respectively), were both considered as ‘unsuitable’ for an ICO.
72
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CONCLUSION
Indigenous people’s experiences with certain components of the justice system cannot be
understood apart from the wider context of colonialism in Australia. 75 The offenders in this
study demonstrated long histories of engagement with the justice system and other authority
bodies, including prisons experiences, police interactions and child removals. Importantly,
these experiences and the legacy that they have had for offenders appeared to impact on their
ICO experiences in concrete ways. These interactions are complex, and sit across a variety of
issues, as is demonstrated in this Chapter. Issues that Indigenous offenders face in relation to
their cultural identity, health concerns, housing problems, limited transport options, are all
interrelated with the history of colonialism. The fact that Indigenous offenders and their needs
(which from this research have proven to be high and complex) were not acknowledged in the
original development of the ICO policy, has resulted in a number of missed opportunities. They
essentially are ‘set up to fail’ in attempting to comply with the ICO format, a concept that will
be explored in greater depth in the next chapter.

Recent work by Thalia Anthony has recognised the importance of the wider colonial context when examining
Indigenous children’s experience of imprisonment in the Northern Territory. See Thalia Anthony, '"They were
treating me like a dog": The Colonial Continuum of State Harms Against Indigenous Children in Detention in the
Northern Territory, Australia' (2018) 7(2) State Crime 251-278.
75
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CHAPTER 7: ‘SET-UP TO FAIL’ – INDIGENOUS
OFFENDERS AND THE ICO JOURNEY
INTRODUCTION
In exploring whether Indigenous offenders’ needs were reflected throughout the ICOs
implementation, it was necessary to examine key points within its process. This included the
initial suitability assessment, which (if successful) resulted in the imposition of mandatory
supervision and community service components, as well as the formal breach and revocation
procedures. This Chapter explores how these elements impacted upon Indigenous offenders
and affected their overall ICO outcomes, particularly in light of the needs and issues illustrated
in Chapter 6.

Diagram 7.1 outlines the ICO journey, which begins with an initial offence and ends either in
a successful ICO completion or in full-time custody. As indicated, the offenders generally go
through a number of key points in the ICO, and as in Chapter 6, these topics are explored with
exemplar quotes. This chapter has been framed in a broadly chronological structure following
the offender as they move through the ICO process. This not necessarily indicative of the
coding density of the different themes that emerged, but provided a greater holistic picture of
the offender’s journey and some of the barriers that present at different points. Finally, evidence
from the research is provided regarding offender and stakeholder perceptions of ICO
effectiveness, and what elements the participants would change about the order.
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Diagram 7.1.

The Offender’s ICO Journey

I

ICO SUITABILITY ASSESSMENTS

Before an offender is given an ICO, they must undergo an ICO suitability assessment,
conducted by Community Corrections. This assessment presented the first accessibility barrier
for offenders in this research. While the assessment documents used by Community
Corrections were not publicly available, they considered factors outlined in the ICO
legislation. 1 This included their criminal record, risks associated with managing them in the
community, likelihood of domestic violence, suitability of residential accommodation,
employment status, drug or alcohol dependency, physical and mental health, risk of self-harm
and the presence of any children in the listed residence. As outlined in the previous chapter,

1

Crimes (Sentencing Procedure) Regulation 2010 (NSW), s 14.
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many of these factors negatively affect Indigenous offenders. After Community Corrections
has completed its assessment of the offender, it deems them as low, medium or high risk, and
would make a finding in relation to their ICO suitability.

Among those offenders interviewed, 19 (68%) were assessed as ‘suitable’ for an ICO, seven
(n=7, 25%) were assessed as ‘not suitable’, and two others (n=2, 7%) reported that they had
never been assessed. As a result, most offenders (n=26, 93%) interviewed had first-hand
knowledge of the ICO assessment process, and the majority (n=25, 89%) ultimately discussed
this during the course of their interviews. Their experiences were diverse, but being confused
or unsure of what had happened was common (n=5, 18%). Some offenders discussed being in
prison at the time of assessment (n=3, 11%), and it appears from their experiences that the
process can take anywhere from four to six weeks. Another three (11%) discussed how
accommodation had come up as a question during their assessment, but most just remembered
that they had been asked numerous questions by Community Corrections staff, including about
their drug use.

Among the seven offenders (25%) assessed as unsuitable, some commonalities became
apparent. Two offenders (7%) indicated that they were found unsuitable on the basis of having
ongoing drug addictions. While the first offender believed the unsuitability finding was fair,
explaining ‘I wasn’t going to be good. I a hundred percent would have breached the ICO’
(CM(I)20+ICONS), the second questioned their negative outcome, acknowledging that he had
an issue with drugs, but claimed that it was more of a ‘social problem’ (CM(I)30+ICONS#2).
This offender thought that the Court had not had his most recent drug test results available at
the time of sentencing (which indicated lowered use), and so it was unfair that he had not been
afforded the opportunity of an ICO. He said ‘[p]robation and parole deemed me unsuitable for
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an ICO because I said I didn’t have a drug problem and they said I did’ (CM(I)30+ICONS#2).
ICOs were specifically developed to address offenders with criminogenic needs such as drug
use, 2 so it is unclear why drug use was being used to preclude them from the order. 3 This
exclusion is especially problematic for Indigenous offenders, given the high rates of drug use
in Indigenous communities. 4

That Indigenous offenders with drug use issues were precluded from ICO suitability was a
common belief among the stakeholders (n=13, 57%), with Legal Workers in particular across
all research areas (urban, regional and remote) highlighting the challenge drug use presented
during ICO assessments of their clients (n=4, 17%). One Legal Worker linked this exclusion
to a lack of discretion that Community Corrections had around finding offenders with ongoing
drug addictions suitable for the community service aspect of the ICO:
It goes back to what I was saying before, in that the community service order part, a lot of people are
found ineligible for ICOs because of that, because they might have a drug issue. It seems to me, it kind
of, it almost defeats the purpose of the intensive correction order if someone can’t do it because they
have a drug issue, when obviously they’re the type of person that perhaps really needs that intensive
supervision to get them assistance. Especially when there is probably that drug issue that is probably that
thing that led them to where they are. And I think that’s, I think probation and parole they probably are
qualified, but like I said, they probably lack some discretion around certain things. (W(NI)LW)

The original consultation paper for the ICO specifically refers to the fact that ICOs could assist in rehabilitating
offenders with drug dependency. See Office of the Attorney General and Minister of Justice, 'Intensive Corrections
Order (ICO) - Legislative and Operational Model' (Consultation Paper, NSW Government, 2008). The Attorney
General further backed the idea that ICO’s would assist offenders address their drug use in later publications. See
John Hatzistergos, 'Intensive correction in the community: new sentencing option is community-based and
focussed on rehabilitation' (2010) 48(10) Law Society Journal: The official journal of the Law Society of New
South Wales 60-64, 64.
3
This argument is further supported by more recent findings by the NSW Law Reform Commission, who
evidenced that having a drug abuse issue was one of the primary causes for findings of ICO unsuitability. See
New South Wales Law Reform Commission, Report 139: Sentencing, NSW Law Reform Commission No 139
(2013), 214.
4
Australian Institute of Health and Welfare, 'The health and welfare of Australia’s Aboriginal and Torres Strait
Islander peoples: 2015' (Cat. no. IHW 147, Australian Institute for Health and Welfare, 2017), 58.
2
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Whether or not Community Corrections were being constrained by a lack of available
discretion could not be fully ascertained within this research; however, the statements of the
Community Corrections employee NF(NI)CC (as discussed in Chapter 5) 5 did provide some
potential support for this claim. This harsh approach to drug abuse by offenders in the
sentencing process, is indicative of the general approach adopted to drug use and mental health
issues in the criminal justice system. Historically there has been the view that ‘prison is the
right place to manage this group of people, thus normalising prison as the response’. 6 This
prison-centric response to drug use among offenders appeared perpetuated in the ICO
sentencing exercise (despite the original policymakers affirming that ICOs would be applicable
to offenders with drug abuse issues).

Some stakeholders also advanced the argument that drug use negatively intersected with
housing ‘suitability’ assessments conducted by Community Corrections, and were as a result,
prejudiced against Indigenous offenders who often lived with relatives. One Legal Worker
from the Campbelltown region discussed how one of their clients had been refused an ICO on
the basis that her parents (whose address she nominated for her ICO) were former drug users.
They remembered, ‘[s]he nominated their house as where she could go. I met them and they
looked reformed to me as best as I could judge. They weren’t doing any drugs there either’
(C(NI)LW#2). Another Elder and Corrective Services employee from the Kempsey region
noted that in her previous experiences of housing assessments, it was common for drugs and
even violence to be present in the household, and as a result it was difficult for offenders to
find suitable accommodation according to Community Corrections guidelines. She felt that a

As discussed previously, that Community Corrections officer felt that she was currently over-supervising some
offenders on ICOs, but lacked the discretion within her own role to scale back that supervision. See Chapter 5,
Part 2.
6
Chris Cunneen et al, Penal Culture and Hyperincarceration: The Revival of the Prison (Routledge, 2013), 95.
5
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way forward might be for Community Corrections to have some flexibility and allow inmates
to make agreements to remain drug-free, while not expecting this from the entire household.
Even for those offenders without drug abuse issues, finding suitable accommodation in general
was recognised as a barrier, with Legal Workers observing that their clients were often
‘transient’ (C(NI)LW#2), and ‘sometimes they’re just all over the show, and don’t have fixed
addresses’ (C(I)LW). Housing has long been presented as a barrier to bail or community
options for Indigenous offenders, as they are deemed more likely to fail to appear in court or
meet reporting requirements. Again, this has been termed a form of indirect discrimination
against Indigenous offenders, based on cultural lifestyle norms. 7

Two offenders were found to be unsuitable on the basis that they had done too much ‘time’ in
prison. Extensive criminal histories are a factor that is particularly prevalent among Indigenous
offenders, 8 and one that has been linked to aspects of indirect discrimination throughout the
wider justice system. 9 One offender had ‘done 15 years’ and as a result he had been assessed
as unsuitable (CM(I)30+ICONS). Another said he had been found unsuitable due to his record,
but found that to be unfair, admitting that when he found out about the decision he felt ‘real
low’ and ‘left out’ (NM(I)50+ICONS). Of the other three offenders assessed as unsuitable, one
was considered too ‘high risk’ due to his violent prior offending (KM(I)30+ICONS), another
did not complete the assessment due to child-care commitments (KM(I)20+ICONS), but
nevertheless felt ‘relieved’ not to get it, and the third did not know why he had been found
unsuitable, as no one had clearly explained the outcome to him (KM(I)20+ICONS#2).

C Cunneen and D McDonald, 'Keeping Aboriginal and Torres Strait Islander People Out of Custody' (1997),
122.
8
F Gale, R Bailey-Harris and J Wundersitz, Aboriginal Youth abd the Criminal Justice System (Cambridge
University Press, 1990); G Luke and C Cunneen, Aboriginal Over-Representation and Discretionary Descisions
in the NSW Juvenile Justice System (Juvenile Justice Advisory Council of NSW, 1995); G Luke and C Cunneen,
Sentencing Aboriginal People in the Northern Territory (NAALAS, 1998).
9
Chris Cunneen, Conflict, politics and crime: Aboriginal communities and the police (Allen & Unwin, 2001).
7
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The suitability barrier created by lengthy criminal histories for Indigenous offenders was
identified by a number of stakeholders (n=6, 26%). One stakeholder who was actively involved
in the granting of ICOs at a sentencing level, commented that this presented a challenge for
older offenders:
Well they’re available to everyone now. And that’s how it should be I think. There’s probably -- often
older offenders have a longer record and a more serious history and maybe a more serious history of lack
of compliance, so I think you’d probably find older offenders are more frequently assessed as unsuitable.
(N(NI)CW)

As a result, for some offenders who have had an extensive offending history (again, this is
often older offenders), ICOs can be effectively ‘off the table’. Beyond criminal history, even
having a previous failed community service order or failed rehabilitation stint can impinge on
offender’s ability to access an ICO:
If they’ve shown through a record in the past that they’re not prepared to do counselling, they’ve
abandoned rehab anything like that, and I’m not confident that they can comply with that kind of an
order, then I wouldn’t consider them for an intensive correction order. (N(NI)CW)

The impact of failing previous community-based orders was also recognised by Community
Corrections stakeholders, with one relating that some judicial officers relied heavily on
criminal histories and were unlikely to give an ICO to offenders with previously failed
community-based sentences. This punitive approach to perceived ‘repeat offenders’ has been
critiqued within the literature, as scholars have argued it ‘will have the greatest negative impact
on Indigenous people. They are precisely the group more likely to have longer criminal
histories’. 10

Larissa Behrendt, Chris Cunneen and Terri Libesman, Indigenous legal relations in Australia (Oxford
University Press, 2009), 143.
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One offender, who was defined by Corrective Services as ‘high risk’ due to the nature of his
criminal offending (as opposed to the quantity of offending) argued that the system was unfair
in its use of risk ratings, because he believed people could change over time:
It’s stupid, I mean what’s the point of being, what’s the point of being a program like this and you can’t
even give people a chance? You know they give to people that’s been repeat offenders on AVOs that’s
bashing their missus and bashing their kids and all that sort of shit, and then, you know, and they can see
that on my file here, yeah I was high, high um, high risk of reoffending, but now I’m not doing the crime
that I did when I was in gaol for. It’s not like I went out and did it again, I just, you know I’m not silly
like that you know, and it’s just, I just thought they would give me a chance at it, you know what I mean?
But, yeah, they didn’t. (KM(I)30+ICONS)

This offender’s experience represents another barrier to suitability that can present for
Indigenous offenders.

The level of ‘risk’ presented by offenders, is often calculated through the use of violence risk
assessment instruments. These instruments are widely utilised in the correctional, medical and
legal contexts as a way to inform sentencing decisions and offender management strategies. 11
The instruments utilise a ‘suite’ of risk items which have empirical associations to violence or
reoffending, such as ‘past and current environmental factors (i.e. peer criminality, school
attendance, substance use, parental neglect) and personal/clinical factors (i.e. aggression,
negative attitudes, anti-sociality)’. 12 In NSW, the primary risk assessment tool used for adult
offenders is the LSI-R. 13 However, finding offenders unsuitable for non-custodial options

Stephane Shepherd, 'Violence risk assessment and Indigenous Australians: A primer' (2018) 43(1) Alternative
Law Journal 45-47, 45.
12
Ibid, referring to Randy Otto, 'Assessing and Managing Violence Risk in Outpatient Settings' (2000) 56(10)
Journal of Clinical Psychology 1239-1262.
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and
Programs
staff,
Justice
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Services
<https://www.correctiveservices.justice.nsw.gov.au/Documents/Related%20Links/publications-andpolicies/polies-defined-by-gipaact/Policy%20for%20use%20by%20OSP%20staff%20of%20the%20LSIR%20in%20NSW%20Correctional%2
0Centres.pdf>; Assessment and Case Management Support Team, Compendium of Offender Assessments
(Corrective Services NSW, 4th ed, 2016); Ching-I Hsu, Peter Caputi and Mitchell K. Byrne, 'The Level of Service
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based on risk assessments has previously been criticised within criminology literature. 14
Studies of risk assessment models have found that they exclude ‘socio-historical factors and
culturally specific phenomena’, 15 and as a result may adversely impact certain populations,
such as Australian Indigenous people. 16 Actuarial risk instruments tend to focus only on the
individual’s criminal history and risk, and ignore collective lived experiences. 17 This develops
culturally neutral models that create ‘implicit racial bias’, 18 or cross-cultural bias, 19 which can
lower predictive value for minority cultural groups. 20 The LSI-R approach to risk assessment
was critiqued by one Corrective Services employee in this study, who explained
Yeah I’d like to see the LSIR, the Level Service Inventory Revised model be looked at, when they teach
us this model out of head office, they clearly state that it is a Canadian model, we bought it from Canada
that is clearly prejudiced against Canadian American Indians and closely resembling that is our
Australian Indigenous population, so yeah. (KM(I)CS)

Inventory-Revised (LSI-R) and Australian Offenders: Factor Structure, Sensitivity, and Specificity' (2011) 38(6)
Criminal Justice and Behaviour 600-618.
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Stephane M. Shepherd and Thalia Anthony, 'Popping the cultural bubble of violence risk assessment tools'
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16
Ian Watkins, 'The Utility of Level of Service Inventory - Revised (LSI-R) Assessments within NSW
Correctional Environments' (2011)(29) Research Bulletin - Corrective Services NSW 1-8, 5.
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reports in sentencing' (2017) 26(1) Australasian Journal for the Administration of Justice 1-20 and K HannahMoffat and P Maurutto, 'Re-contextualizing pre-sentence reports: Risk and race' (2010) 12(3) Punishment &
Society 262-286.
18
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assessment: A thematic analysis' (2018) 20(5) Punishment & Society 599-627, 602
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The potential for the ICO’s suitability assessment to be similarly flawed is very real, and as
such, it may restrict Indigenous offender’s access to ICOs in unforeseen ways.

Stakeholders also identified that the community service component could act as a barrier to
Indigenous offender’s ICO suitability (n=5, 22%). One court worker expanded on this,
explaining the particular difficulties females and mothers may have when confronted with
community service eligibility:
If you can’t do the community service, or if you have difficulty doing the community service, you’re not
going be eligible for an ICO. Now why might you not be able to complete community service? Uh, I’ve
seen women, considered not capable of doing community service because they have child care needs,
and disentitled to an ICO. Now I’ve never distinguished between Aboriginal and non-Aboriginal women
but a lot of young Aboriginal women, a lot of Aboriginal women will have children and child care
commitments. If you have mental health issues, they can both affect your eligibility for an ICO and your
ability to do community service ‘cause there are not that many community services places available and
sometimes you’re not accepted. (N(NI)CW)

This stakeholder touched on several issues pertinent to Indigenous offenders, especially female
offenders. The structure of the ICO legislation does not refer to the particular needs of
Indigenous females in the justice system and their higher burden of childcare responsibilities, 21
nor was this considered in any of the policy documents examined in Chapter 5. This is an
unfortunately common approach to Indigenous females in the justice system. 22 While many of
their experiences are similar to other females, such as experiencing high levels of physical and
sexual violence and victimisation, they are further marginalised through their lack of input into

In a literature review of Indigenous females’ access to diversionary options in NSW, Ruth McCausland provides
a useful outline of many of the unique ways in which the Indigenous females in NSW’s needs differ distinctly,
both from non-Indigenous females, and Indigenous males. See Ruth McCausland, 'Women's Access to
Diversionary Programs in NSW: A Report for The Women's Advisory Council of Corrective Services NSW'
(2014) 1-63
22
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the crime control initiatives of which they are overwhelmingly the recipient of. 23 The lack of
Indigenous females on the ICO has previously been questioned, 24 and this access barrier (the
suitability assessment) is arguably one of the key points at which Indigenous females may be
diverted away from the ICO and back into the custodial environment.

In addition to the issues of community service suitability, a Legal Worker from the Walgett
region discussed their concerns about the accessibility of ICOs in remote regions where
community service was not locally available. They explained that their clients were willing to
travel to other areas but were not given the opportunity to do so (W(NI)LW). As discussed
previously, 25 Indigenous offenders are even more likely to be affected by these geographical
barriers, due to their higher population rates in remote regions. 26

II

ICO SUPERVISION AND SUPERVISORY RELATIONSHIPS

In the event that an Indigenous offender is able overcome the inherently discriminatory
suitability assessment process to receive an ICO, they will be subject to its framework of
mandatory conditions. One of the primary components of the ICO, and the element that is
arguably indicative of its ‘intensiveness’ is the level of supervision incorporated into the order.
This supervision is largely overseen by the offender’s ICO supervisor and Community Service
supervisor or field worker (both generally employees of Community Corrections). This
research finds that the relationship between Indigenous offender and supervisor is a complex
one, and highly intertwined with the likely success or failure of the ICO. Communication
Chris Cunneen and Juan Tauri, Indigenous Criminology (Policy Press, 2016), 89. See also Eileen Baldry and
Chris Cunneen, 'Imprisoned Indigenous women and the shadow of colonial patriachy' (2014) 47(2) Australian &
New Zealand Journal of Criminology 276-298.
24
See Chapter 6, Part I, Section B.
25
See the discussion of Geography in Chapter 2, Part IV, Section C.
26
Australian Bureau of Statistics, 4102.0 - Australian Social Trends, Sep 2010 - THE CITY AND THE BUSH:
INDIGENOUS WELLBEING ACROSS REMOTENESS AREAS, Australian Bureau of Statistics
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features10Sep+2010>152, 79.
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breakdowns appear to lie at the base of many of the offenders ICO breaches and subsequent
revocations. As a result, it is necessary to examine the supervision experiences of offenders,
with an exploration of how communication breakdowns occur and an acknowledgement of the
historical-political environment that affects them.

Supervision as a concept was discussed by most of the offenders (n=19, 68%). While many
themes emerged in these discussions, the most prevalent appeared to be the importance, or
impact, of the personal relationship between the offender and their supervisor. Seven offenders
(25%) discussed their individual supervisor, or supervisory team, in a positive way, noting that
they were trying to help them, that they would take time to listen to them, or that they were not
too ‘strict’. This experience is perhaps best illustrated by the following comment from one of
the offenders from the Kempsey region:
Interviewer: So it makes a big different who’s running the program?
KM(I)30+ICOB: Yeah, yeah. Like I said before, I had days where I’d rock up and he could read your
body language and yeah if you’re feeling down and that, he’d talk to you and by the end of it, the time
you go home, you’re in a totally different mind frame, you feel like you wanna do something, like, he
tells you to set goals, and by the time you get home, you got a couple of goals set, you know like. Yeah,
yeah he definitely helps you, he’s probably the best, I got respect for out of the whole community.

Others discussed the benefit of talking with their supervisor, with one telling that even after his
supervision finished, ‘I still pull him up now and then when I see him getting around town,
have a yarn with him’ (WM(I)30+ICO). Others similarly made positive mentions of certain
supervisors, especially those in the younger age ranges, with four being between the ages of
18-29. Geographically, the more positive supervision feedback came from offenders in the
Walgett region (n=4) and Kempsey (n=4), with less reported positive responses in Nowra (n=1)
and Campbelltown (n=0).
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While positive associations with a particular supervisor were mentioned by several offenders,
negative experiences of supervision were raised by a number of others. Largely, these negative
experiences appeared to relate to structural issues of supervision, for example, the requirement
to report to a particular office and be tied to a particular location for extended periods. One
offender nearing completion of the order discussed the difficulty of being ‘stuck in Macksville
for 12 months’ and how this made visiting family difficult (KM(I)20+ICO). Another offender
found having a set reporting day ‘hard’, when he was also required to meet other obligations,
such as fulfilling requirements for Centrelink (WM(1)18+ICO). Similar concerns were raised
by an Indigenous stakeholder and Elder in Chapter 6. 27

Most of the stakeholders commented on the supervision element of ICOs (n=15, 65%), or the
supervisory relationship between Indigenous offenders and their Community Corrections
office (n=12, 52%). In these discussions, the most prominent theme was a recognition of some
of the cultural needs of Indigenous offenders and how these could impact supervision (n=4,
17%). This was especially referenced in relation to searches and house visits:
Receiving supervision at home at any time. Some of them are, some of them are a bit embarrassed about
parole going there because, because parole go there and they think that you’re um, looking at how they
live. And they mightn’t have the best furniture, you know, think they are spying on the children.
(KF(NI)CS)

Again, the stakeholder recognises Indigenous community concerns about ‘spying on the
children’ and this can be directly linked to the historical impacts of policies that have
discriminated against Indigenous people, especially in relation to child removals. As previously
discussed in Chapter 6, 28 many of these policies appear ongoing, and so there is a real fear

See the Financial Issues discussion in Chapter 6, Part II, Section D.
See the discussion regarding the impact of the Stolen Generations and ongoing Indigenous child removal rates
in Australia in Chapter 6, Part I, Section D.
27
28
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among Indigenous offenders of having representatives of the justice system come into their
house.

In order for an offender to be successful on their ICO, they need to communicate with their
supervisor about their circumstances, keeping them up to date as things change. Within this
study, it emerged that this is a challenge for Indigenous offenders, as they struggle to maintain
communication with their supervisors, both for practical and historical reasons. Many offenders
seemed to perceive from the outset of the ICO that they were being ‘set up to fail’ by
Community Corrections, and this fed into their inability communicate with them and be open
about issues that may affect their compliance. Four offenders (14%) directly discussed
experiencing a breakdown in communication between themselves and their ICO supervisors,
with one describing interactions as follows:
WM(I)30+ICOB: Um, sometimes you find it hard to communicate, you know, and you just, sometimes
instead of ringing up and saying I’ve got a problem, they tend to just shut it out and will either go on the
run, but in the long run we’re worse off for it, ‘cause we end up back in here. But yeah, I reckon, I don’t
know.
Interviewer: Why do you think people don’t communicate with Community Corrections? What do you
think are the reasons?
WM(I)30+ICOB: Oh, well we all think that they’re out to get us, sort of thing. We’re set up to fail,
practically. I know that’s not the case, but in our minds, and with the Indigenous community, they really
do, think they’re just set up to fail anyways, so they’re gonna come back in. Even once they go on parole,
their mind is, I’m coming back to gaol.

This belief that offenders have, of the likelihood that they will just end up back in gaol in any
case, is not unfounded, as re-imprisonment rates in Indigenous offenders are extremely high in
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comparison to non-Indigenous offenders. 29 While resistance to non-Indigenous sites of
authority has previously been recognised as a response by some Indigenous offenders
(especially young offenders) to the inherent tension between them and the colonial state,30
some offenders in this study appear to have developed a fear of Community Corrections. For
three offenders (11%), this fear led them to completely stop engaging/communicating with
their ICO supervisor. However, in the end this lack of communication only culminated in them
having their ICOs revoked. This fear of communicating with supervisors exists within
Australia’s colonial context, in which historically police and stakeholders in the justice system
were directly involved in the application of extremely harmful policies. This has resulted in
high levels of distrust of authority figures by Indigenous communities, 31 which manifests as
not reporting being victims of violence, 32 and not trusting staff at rehabilitation centres or
community-based services. 33 In the ICO, this is demonstrated through a generalised fear and
distrust of Community Corrections officers, as the offenders did not feel they could be open
with them about their compliance struggles, especially in relation to drug use. Again, drug use
is seldom perceived with any sympathy by the justice system, 34 being rarely linked to mental
health conditions or Australia’s colonial legacy, 35 so their reticence to disclose is likely
justified.
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One of the stakeholders suggested that further interaction with offenders, including time to chat
and potentially breaking down barriers would assist in addressing these negative perceptions;
however, she argued that there were not currently resources available to allow this to happen
in NSW. She believed that Community Correction officers are ‘bombarded by paperwork’ and
this presented a challenge for them in trying to provide more in-person support to their offender
clients. As such, they struggle to shed the perception among Indigenous communities that they
are just another police officer (NF(NI)CC#2).

One Indigenous community worker illustrated the importance of explaining order conditions,
including supervision, to offenders in a culturally appropriate way, so that they could
understand what they needed to do and avoid breaching. She described an experience she had
with one offender who was dealing with a number of obligations:
[T]he Community Corrections was helping one of our clients and it was just, it just got too much for her
she said ‘I’m just sick of them, I’m sick of them’, like she’s reporting but there’s another service that’s
helping her as well, with it, and it just got too much and I said ‘well what about if I spoke to them, to,
like you know as an Aboriginal person to find out what do they really want?’ And then I can give it to
her in simpler terms. When I done that it was so simple. She said, ‘oh ok’, and then I even take, I picked
her up and took her down for those IDs that she needed and now she said it was just, ‘oh you know they
didn’t explain it like you explained it’. (KF(I)ICOMW)

This stakeholder highlighted the importance of having Indigenous workers available for
Indigenous offenders dealing with community-based sentencing options. They often struggle
in dealing with multiple services or agencies and meeting a variety of conditions that are
explained only in a paper format, which may be difficult for them to read, or in complex terms
that do not meet their cultural understanding. 36 Unfortunately, the legal system in general has
an ‘ill-founded’ expectation that all Indigenous people will speak English. 37 Instead, studies
36
37

This issue of paper-based forms is also discussed in Chapter 6, Part II, Section B.
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have shown that most Indigenous people in Australia actually speak their own dialect of
English (‘Aboriginal English’) which itself has distinctive features that may alter meaning. 38
Larissa Behrendt has previously discussed how Indigenous people can be effectively ‘silenced’
through processes which fail to recognise the ‘cultural context of Indigenous
communication’. 39 By having an Indigenous community member act as a go-between in this
particular situation, the offender was able to better understand their commitments and meet the
requirements without breaching.

III

OTHER MANDATORY ICO CONDITIONS

During the study period, the ICO consisted of a number of mandatory conditions, including
(but not limited to) community service, participation in programs to prevent reoffending, drug
testing, residing at an approved address, complying with supervisor directions, and travel
restrictions, among others. 40 It appeared that offenders had inconsistent experiences with these
conditions, as they were not uniformly applied and were highly dependent on local Community
Corrections resources. Nevertheless, a number of themes emerged that highlighted some of the
particular challenges faced by Indigenous offenders in attempting to comply with the ICO’s
stringent conditions framework.

A

Community Service

Community Service was the most widely discussed condition by the offender participants
(n=26, 93%). Nineteen offenders (68%) had had the opportunity to do community service as

Diana Eades, Aboriginal English in the criminal justice system (Aboriginal Studies Press, 2013); D Eades,
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39
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part of their ICO, and many mentioned doing more than one type of task. The most common
community service activity across the four research sites was lawn mowing (n=15, 54%),
followed by picking up rubbish (n=5, 18%), working at an op-shop or charity shop (n=3, 11%)
and gardening (n=3, 11%). Other forms of community service mentioned were cleaning
kitchens (n=1,), deskwork (n=1), cleaning graffiti (n=1), painting (n=1), concreting (n=1) and
knitting (n=1). 41 As is evident from these examples, the majority of community service work
available across the four research sites was intensive, physical labour activities.

Several offenders elicited negative experiences of community service due to being physically
unable to do the work, having to work in extreme heat, and just not enjoying the limited forms
of work available. As previously discussed (in Chapter 6) one female offender struggled with
disability during her community service, and despite being assured she would only be allocated
desk-work, on her second community-service day she was placed on cleaning duty:
CF(I)30+ICO: Well it wasn’t easy, yeah. Um, I did a few weeks. It wasn’t desk work, which I was
promised it would be. I was cleaning kitchens, upstairs and downstairs and then they want me to pull
everything out the cupboards in the downstairs kitchen and clean all that and throw stuff out and yeah it
wasn’t -- the first day was desk work. But after that it changed a bit. I was moping and -Interviewer: And so, you didn’t like it?
CF(I)30+ICO: Not that I didn’t like it, I just physically don’t have the strength to do it. I can’t even get
out of bed most mornings, and it’s not out of laziness, it’s just I don’t have it in me.

At the time of the interview, this offender was being threatened with a breach of her ICO, based
on failing to meet her community service requirements. Considering the severity of her ongoing
debilitating illness this was a concerning example of how disability and mobility problems are

Other forms of community service were mentioned by offenders coded as ‘Not Suitable’ and ‘Not Applicable’,
but these have not been included as those experiences were not in relation to a specific ICO order.
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currently accommodated by Community Corrections. 42 While the order was developed with
some discussion of being appropriately adapted to the offender’s criminogenic issues, 43 there
appears to be little consideration of offender’s physical, mental or other underlying needs that
could materially affect their experiences. Such pertinent information could be usefully
provided to Community Corrections ahead of time, if a culturally-appropriate pre-sentence
report 44 were to be adopted as part of the sentencing process for Indigenous offenders.

Another offender discussed how difficult it was to work in the summer time in his local remote
region of Walgett, where it can often reach 40 degrees Celsius. While he would be signed off
‘once it hits 38’ (degrees Celsius), this is still an extremely high heat in which to be working
outside for six or seven hours. The offender found it ‘hot and terrible’, saying he ‘wanted to go
home to bed after that’ (WM(I)30+ICO). Others also expressed negative feelings, including
shame or embarrassment at having to complete community service in full view of the
community. One young offender stated, ‘Nah, I hated it. It was embarrassing, you know?
Scrubbing a wall while people were driving past ya’ (KM(I)20+ICOB).

Despite these negative experiences, some offenders elicited positive experiences, particularly
in the Kempsey region. Several offenders who worked with the same community service
supervisor discussed positive experiences and this appeared to be directly related to their
positive relationship with that particular supervisor (n=4, 14%). These offenders described that
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43
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he would take the time to talk to them, and noticed when they were stressed or upset, relating
their differing experiences as follows:
[L]ike the field officer there he’s sort of good you know, he’s sort of has yarns about what’s going on
and how you’re doing and like say you’re having a bit of a hard time, you know he’s sort of good like
that sort of leads you back in the right direction, yeah. (KM(I)20+ICO)
But in between that you’d sit, [name redacted], he reckoned, he’d tell us I can get you slave labour
mowing lawns, but I’d prefer to sit and talk to you and see what’s going on, which I enjoyed, I like it.
(KM(I)30+ICOB)
But yeah I get on good with the staff on there. Boss and he teaches us things like, I know I never had to
mow in my life, wouldn’t know how to mow but he teaches a lot of that mechanic stuff and that, it’s
good. (KM(I)40+ICO) 45

These comments point to the significance of the person supervising community service and the
impact they can have on Indigenous offender’s experience of the ICO. By building a
relationship of trust with the offenders, this particular community service supervisor had
effectively improved their experience of the ICO, and potentially increased their likelihood of
completing the order. These offenders also came from a wide age range (20-49 years) so it is
clear that a communicative and supportive community service supervisor made a big difference
to the experience of offenders at all ages.

Community service was not as frequently discussed by stakeholders (n=7, 30%), although
some did comment on issues related to Indigenous accessibility. One issue raised was the
limited community service options available, especially in remote locations. One Legal Worker
currently working in the Campbelltown area (but with a history of practice in Walgett), noted
this as a problem in the Walgett region, as there are limited businesses offering community
45
Although identifying information has been removed for privacy reasons, it can be confirmed that all of these
offenders were in fact, referring to the same Community Service supervisor.
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service in the area, and there was competition for these limited places from Community
Development Employment Projects and work-for-the-dole programs. This lack of availability
of community service causes major impediments to ICO suitability because if the offender
cannot show that community service work is available in their local area they will not be
deemed suitable. The problematic nature of these limited options is further compounded for
female Indigenous offenders, as explained by a female Community Corrections officer from
the Walgett region:
WF(NI)CC: Look drawing from of experience of when women are on CSO orders, because of what we
can offer out in this area, we have a work team, it’s usually a male supervisor, it’s an all-male group,
mostly, and there is generally one woman dotted in there, every now and then. I think that’s got a lot to
do with them not turning up and not being able to comply with that aspect. Yeah.
Interviewer: So, you think there is some issues around community service for Indigenous women in this
area? Is it more difficult for them to comply with than males?
WF(NI)CC: Well I feel like it’s just that comfort level, we don’t have any options for them to do
something that’s more suited to you know, like sitting in an office, or doing like a knitting group, or
something like that, it’s out doing the physical. We don’t -- we’ve tried approaching these external
services for many, many years and I’ve seen this across locations, not just here, the community is just
not willing to put their hand up to supervise these guys on a voluntary basis. They want us guys to do all
the work, so I think that limitation alone, it makes it hard for the women to be going out and mowing
lawns and in that all-male environment.

This quote highlights the intersectional disadvantage experienced by Indigenous women.46
Though it should not be assumed that women cannot comply with physical community service
work (or would not prefer such types of work), the issue remains that working in an entirely

46
Kimberle Crenshaw, 'Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women
of Color' (1991) 43(6) Stanford Law Review 1241-1299.
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male-dominated environment, where some may have violent offending histories, could be
uncomfortable and disempowering 47 for some female offenders.

When asked whether they needed any further support to complete their community service, the
majority (n=9, 32%) of offenders who discussed this (n=12, 43%) felt that they did not need
any assistance. While several mentioned having children, they confirmed that their partner or
family members were able to care for the child during their community service. As a result, it
appears that the childcare burden of community service was largely transferred to the female
partners of most offenders. As neither of the female offenders in the study discussed having
young children, it was unclear who, in the case of female offenders, would provide that primary
childcare.

Missing community service days was commonplace among offenders (n=15, 54%), with the
most common reasons for missing days being a relapse into drug use (n=4, 14%) or illness
(n=4, 14%). One offender discussed slipping back into an ‘ice’ addiction during his ICO. He
described that as a result he was ‘just wanting drugs and not going to that one day a week
work’, which led to a breach (KM(I)40+ICOB). Another offender discussed the difficulty he
had in communicating with Community Corrections, often turning up on the wrong day, as a
result of his childcare obligations. He found that his biggest problem was that he would not
ring ahead, instead he would ‘rock up on a Thursday instead of a Wednesday’ and this ‘created
a couple of dramas’ (KM(I)30+ICOB). Missing community service as a result of illness was
experienced by four offenders (14%), and the need to get a doctor’s certificate for every missed

47
Sisters Inside, The over-representation of Aboriginal and Torres Strait Islander women in prison (The Stringer,
2013).
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day was raised as a concern, especially for those in remote regions, where access to a doctor
could be limited:
I missed two, two days. I was really crook like on the chest, lot of phlegm and that there, and just having
a doctor’s certificate, when they can hear how crook you are and they say to you over the phone, I can
hear how crook you are, you sound real crook, and like just pestering you for a doctor’s certificate if
you’ve never had it. That’s a revoke straight there, and they tell you that there. That could be a bit harsh.
Like I mean you’re letting me know how sick I sound and whatever else, but you’re still pestering me
for a doctor’s certificate. And getting into the doctors here is a hell of a joke eh. Like a big joke.
(WM(I)20+ICOB)

This offender went on to discuss his experiences in getting a doctor’s appointment for his son,
noting that it was often a ‘two week’ wait for an appointment. The requirement for a daily
doctor’s certificate for every missed day of community service is more burdensome for
offenders living in remote locations, than for offenders living in urban centres where medical
services are more easily accessible. 48 This is compounded by findings that Indigenous people
also have poorer healthcare experiences in rural and remote regions, than non-Indigenous
people. 49 The requirement of doctors’ certificates was also raised as an concern by
stakeholders, who argued that Indigenous offenders ‘are not big on the documentation’ and that
it may also be ‘a monetary thing’ (NF(NI)CC#2). Whether or not bulk-billing medical services
were available in all sites visited was not apparent, but even if they were, the wait times in
remote areas were likely to be lengthy. 50
Di Bell, Melissa A. Lindeman and John Binda Reid, 'The (mis)matching of resources and assessed need in
remote Aboriginal community aged care' (2015) 34(3) Australasian Journal on Ageing 171-176; B H Hunter,
Assessing the Evidence on Indigenous Socioeconomic Outcomes: A focus on the 2002 NATSISS (ANU E Press,
2006); Raelene Ward and Don Gorman, 'Racism, Discrimination and Health Services to Aboriginal People in
South West Queensland' (2010) 34(6) Aboriginal & Islander Health Worker Journal 3-5.
49
New South Wales Bureau of Health Information, 'Healthcare, in rural, regional and remote NSW' (The Insights
Series, BHI 160421, New South Wales Bureau of Health Information 2016), 4-9.
50
Bell, Lindeman and Reid, above n 48; Bureau of Health Information, above n 49; Australian Institute of Health
and Welfare, 'The health and welfare of Australia’s Aboriginal and Torres Strait Islander peoples: 2015' (2017)
The Health and Welfare of Australia's Aboriginal & Torres Strait Islander Peoples
<https://www.aihw.gov.au/reports/indigenous-health-welfare/indigenous-health-welfare2015/contents/differences-by-remoteness>;
Australian Mental Health Commission, 'Submission to the
accessibility and quality of mental health services in rural and remote Australia Senate Inquiry – 11 May 2018'
(Australian Mental Health Commission, Senate Standing Committee on Community Affairs, 2018).
48
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B

Drug Testing

While drug testing is a mandatory aspect of the ICO for all offenders, 51 in this study it appeared
to be inconsistently applied. Of the eight offenders (29%) who directly discussed drug testing
during their interviews (who had been granted an ICO), only half (n=4, 14%) reported that they
had ever actually been tested. Of those four, at least one offender had found a way to get
around the drug testing, revealing ‘[y]eah, but they use the roadside swabs, so like you, stay
off the Yandi for two days, you come back with a clean result’ (NM(I)30+ICOB). This example
illustrates how the ICO drug-testing processes in NSW appears to be ad-hoc (in the use of
urinalysis or drug testing strips), inconsistently applied to offenders (with some being regularly
testing and others never having been tested), and potentially flawed as a method of assessing
ongoing drug use. As with the community service, the character of the ICO supervisor seemed
to have an impact on the offender’s experience of drug testing. One young offender in the
Kempsey area discussed his experience of testing positive for drugs during his ICO and how
working with his supervisor prevented him from being breached. 52

In terms of the treatment offered to Indigenous offenders with drug addictions on an ICO,
responses generally did not indicate these were very effective. As mentioned in Chapter 6,
offender requests for residential rehabilitation were commonly denied, potentially as a result
of resource scarcity. Other approaches to drug treatment that were outlined in the interviews
did not appear overtly successful. One offender discussed how his previous experiences of
mandatory drug group programs actually made it harder to avoid drug use:
If I was doing the courses with parole and 6 other blokes, then one of them would be a drug dealer, one
of them use drugs, another one uses drugs. And then after we finish the course, we’d all talk about doing
and doing it. (NM(I)40+ICONA)

51
52

Crimes (Administration of Sentences) Regulation 2014 (NSW), s 186(j).
This offender’s experience was discussed in Chapter 6, Part I, Section E.
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The offender outlined how engaging with one-on-one therapy would have been preferential to
group therapy, but this was not offered.

C

ICO Programs and Courses

The majority of offenders discussed Community Corrections or custodial programs and courses
they had engaged with previously (n=19, 68%), but only a few (n=5, 18%) actually discussed
courses they had engaged with as a condition of their ICO. One offender discussed how he felt
he had been benefitting from a domestic violence course he was completing during his ICO:
‘Cause I’m doing a domestic violence course as well and that, they’re teaching me a lot of things, not to
carry on, not to bite, not to you know, go fishin, biting the bait you know and all that, and that’s what I
tend to do. A lot. But, last six, last five weeks I’ve been doing the course and I’ve got a lot out of it, just
sitting here I’m thinking, oh I’m the only person with the problem. Yet, a lot of blokes around me have
got a lot of different problems to what I have, they, it’s just, we all can relate. And often I hear someone,
bang, that’s me I can relate to that person straightaway. (NM(I)40+ICO)

While this offender seemed to benefit from their course, for other offenders, the rigidity of the
course structure could pose a challenge. One older offender discussed how moving to get a
better job in Queensland was not possible because he was still in the middle of a program, ‘so,
more or less for the next five weeks, I think, we’re nearly half way through it, for the next five
weeks, I’m stuck here’ (NM(I)50+ICO). Another offender discussed how strict the breach
provisions for programs were, arguing that
[t]he programs are the hard one cause when you sign for it, when you do programs and if you miss like
two classes, like one class, you’re breached straight away. As soon as you sign that piece of paper, game
over. And doesn’t matter if you have a doctor’s certificate or anything, once you sign that paper for the
Equips program, you miss one class, two classes, that’s breach. Doesn’t matter, doesn’t matter, they tell
you straight out, don’t come up with a doctor’s certificate or anything. (KM(I)40+ICOB#2)

Several offenders (n=5, 18%), commented on issues of program unavailability, which
sometimes resulted from venue unavailability. There was very limited mention throughout both
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groups (offenders and stakeholders) about any Indigenous-specific programs available within
the ICO. This is reflective of the wider context of custodial and non-custodial corrections
programs available in NSW, which largely fail to include elements of culture. 53 There were
very few female offenders in this study (n=2, 7%), but neither mentioned any program
involvement, either in custody or in the community as an element of their ICO.

D

Fixed Address

While having a fixed address is a condition that was discussed by a number of offenders (n=11,
39%), this has already been explored in-depth in Chapter 6. 54 Largely that discussion
discovered that housing was a significant barrier to offenders in maintaining their ICOs, as
many offenders struggled with homelessness and tended to stay in unstable living arrangements
with family, friends or partners. When these living arrangements failed, offenders were at a
heightened risk of being breached and having their ICO revoked. As a result of the COSP
program being shut down early in the ICOs history, there was no support for offenders in
finding alternative accommodation arrangements discovered within this study.

E

Medical Examinations and Accessing Medical Records

Although the right for ICO supervisors to access offender medical records was a significant
concern of the NSW Legislative Review Committee 55 in the original policy discussion, this
was rarely mentioned as a concern by offenders and stakeholders. One offender who did refer
to this issue argued that he did not feel Community Corrections should have access to
Cunneen et al, above n 6. This is even more problematic for female Indigenous offenders who have very limited
or no specific Community Corrections programs aimed at them. See McCausland, above n 21. Cunneen and Tauri,
above n 23, 21; Julie Stubbs, 'Indigenous women in Australian criminal justice: Over-represented but rarely
acknowledged' (2011) 15(1) Australian Indigenous Law Review 47-63; Lorana Bartels, 'Sentencing of Indigenous
women' (2012) (Brief 14) Indigenous Justice Clearinghouse 1-8.
54
See Chapter 6, Part II, Section C.
55
Legislative Review Committee, Parliament of New South Wales, Legislation Review Digest No 9 of 2010 (2010)
23.
53
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offenders’ medical files as ‘there’s a lot of other things on your medical records that you don’t
want people to know, you know what I mean?’ (KM(I)20+ICONS). This offender was afraid
that if they put the medical records ‘into the system’ his records may end up being read out in
court (which is obviously an open forum), and as a result the information could be ‘used against
you’ (KM(I)20+ICONS). Previous studies have recognised some of the distrust that the
Indigenous community can have of their local medical services, often-experiencing concerns
about privacy or having other information about them reported to authorities or to the
government. 56 While the stakeholders did not really perceive this as an issue, one Indigenous
Court Worker noted that Indigenous offenders generally disliked compulsory medical
examinations (such as those necessitated by the ICO), ‘but a lot of them will do it, just to get it
done with’ (C(I)CW).

F

Hardest Condition

Eleven offenders (39%) outlined what they believed to be the hardest or most difficult condition
to comply with on the ICO. By far, the most common condition nominated was community
service (n=7, 25%), followed by abstaining from drug use (n=3, 11%). While most did not
expand too much on their nomination, two thought it was difficult to adhere to the community
service schedule and turn up on the allocated days. Other offenders discussed how difficult it
was to not use drugs, or be required to undergo drug testing on a regular basis. One offender
believed that ‘staying off the Yandi’ was the most difficult condition for him
(NM(I)30+ICOB), while another female offender admitted to being ‘frightened’ of the urine
testing, as a result of her ongoing drug addiction (WF(I)40+ICOB).

Ward and Gorman, above n 48, 5; Warren Jennings, Geoffrey K. Spurling and Deborah A. Askew, 'Yarning
about health checks: barriers and enablers in an urban Aboriginal medical service' (2014) 20(2) Australian Journal
of Primary Health 151-157, 154.

56

267

IV

ICO BREACHES AND REVOCATIONS

The breach process for ICOs in NSW was laid out succinctly by one Community Corrections
officer from the Nowra region:
Ok so basically you got Warning A, Warning B, Custody. Basically Warning A is you’re on notice here,
we’re paying attention to you. You’re not doing what you need to be doing. Warning B is why you still
doing what you're doing? If this continues next, it’s jail. And then, what happens is a lot of ‘Meh,
whatever’ – end up in custody, and then they want to come back out and there’s reinstatement.
Applications come through, and they want to be reinstated to come back out and finish their ICO. So
then, we have to say whether we think they're suitable or not come to back out to complete it and a lot of
that will actually go on their response to how they were when they were on it. Particularly if it's only
recently in which most of the time it is. Yes, so I’m just trying to think of anyone that I’ve had on an
ICO, so we haven’t had a lot of offenders here on ICOs. Especially Indigenous ones, I mean a lot of them
are bond or parole. (NF(NI)CC#2)

This Community Corrections officer implies that if an offender was not deemed to be engaged
enough in the ICO prior to breaching, then it is unlikely they will be supported in their
reinstatement application, if it quickly follows the initial revocation. When offenders ICOs are
revoked, it is generally three to four weeks before their matter will be heard by the State Parole
Authority, as outlined by one Legal Worker, who noted ‘[i]t’s a revocation of ICO on warrant.
I guess you technically could apply for bail, but, you’re not going to get it. And then they’ve
got to wait the three to four weeks’ (C(NI)LW#2).

The theme of breaching was common in this study. Of the 13 offenders (46%) who had
‘breached’ their ICO at some stage (10 of the 13 had then had their ICO revoked), the most
common reasons were that they had reoffended, thus breaching their good behaviour
component (n=8, 29%), that they had missed their community service days (n=4, 14%) or that
they had missed a compulsory program day (n=1, 4%). While these findings are interesting,
they do not really reveal much about why the offenders reoffended, or missed community
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service days. When investigating the ‘underlying’ reasons for breaches (which not all offenders
gave), the most common appears to be a relapse into drug use (n=4, 14%), issues with alcohol
(n=2, 7%), breaching an ADVO (n=2, 7%), feeling as if the police were not taking their
concerns seriously and engaging in ‘vigilante justice’ (n=1, 4%) and committing driving
offences as a result of being unlicensed (n=1, 4%). These ‘underlying’ issues give a greater
insight into why Indigenous may ‘fail’ on an ICO.

In terms of the process of getting breached while completing an ICO, the offenders who
discussed it (n=11, 39%), seemed to have varying experiences. As discussed in Chapter 6, a
common theme for offenders appeared to be ‘going on the run’, 57 wherein they would abscond
from their reporting duties and obligations when they became aware they had breached (n=5,
18%), in order to avoid arrest. One female offender summed up this experience, recalling ‘[o]h
I was like nah, I’m fucked now, straight out, to be honest it was like, excuse the language, but
it was like I’m fucked now, no turning back, I’m on the run, I’m on the run’ (WF(I)40+ICOB).
This offender (and two others who had absconded) also mentioned handing herself in after a
period of running.

When asked what Community Corrections, or they themselves, could have done differently to
avoid the ICO breach occurring, most offenders who discussed this (n=9, 32%) believed it was
their own fault for breaching (n=6, 21%). One offender felt that it was his own fault as ‘I was
just being young and dumb and stubborn to be honest’ (WM(I)18+ICOB). A couple (n=2, 7%),
did feel that Community Corrections could have assisted them more, with one offender noting
that there were very limited community service options, and they found that difficult. Another

57

See Chapter 6, Part II, Section E.

269

related that there had been a lot of administrative delay from Community Corrections in getting
their reporting area changed, and this had resulted in them being breached unfairly.

When stakeholders were questioned whether there were any particularly common areas of ICO
breaches for Indigenous offenders, the responses were varied (n=11, 48%). Most stakeholders
provided more than one answer to this question, so when ranked in order of popularity, the
most common breach areas for Indigenous offenders identified (by stakeholders) were: failure
to report (n=5, 22%), failing to attend community service (n=4, 17%); reoffending (n=4, 17%);
drug and alcohol misuse (n=1, 4%); breaching an AVO (n=1, 4%); failing to reside at a fixed
address (n=1, 4%); failing to abide by curfew (n=1, 4%); and failing to attend programs (n=1,
4%). These findings appear to align with the experiences of the offenders themselves, who also
noted issues with reoffending and failing to attend compulsory components. Again,
communication was highlighted as a hugely influential factor underlying breaching behaviour,
with one stakeholder stating:
And failing to report, failing to report to the supervising officer, failing to communicate, biggest factor.
They don’t ring us and say can’t come in I’m sick. Or can’t come in, this is happening, blah, blah, blah.
You’re constantly chasing them and then they’ll say, I’m having a mental health issue or whatever and
we’re like ok, well we can deal with that but you’ve got to let us know. But yeah communication, that is
a big factor. (NF(NI)CC#2)

Others again outlined the issues that driving caused for Indigenous offenders, with one noting
that Indigenous offenders often reoffend as a result of having no valid licence and that this is a
cycle for some offenders whose ‘licence has been suspended for like 15 years’ (C(I)CW#2).
One stakeholder (an Indigenous Elder) discussed the prevalence of ‘spontaneous crime’ among
Indigenous offenders, describing that ‘[w]ith these fellas, it’s a lot of like spontaneous crime,
they don’t mean to plan to go and break into a car, to go and sell it to get drugs or whatever,
they don’t plan stuff” (NM(I)E/CS). The spontaneous nature of Indigenous crime has been
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linked to issues such as foetal alcohol spectrum disorder, 58 a health issue that is prevalent in
Indigenous communities, 59 which has been connected with the legacy of colonisation and the
multiple traumas that resulted from dispossession. 60

Eleven offenders (39%) discussed their experiences of having an ICO revoked, and many
appeared confused by the process, or were unable to remember everything that happened. One
offender had received a letter in relation to appealing his ICO revocation, but he was unable to
understand its contents, as became apparent in the following exchange:
Interviewer: Have you applied to have your ICO reinstated?
NM(I)30+ICOB: Um, I got a piece of paperwork in here, I don’t know what it’s about.
[Indigenous support person]: It’s a review.
NM(I)30+ICOB: Yeah, I was meant to get a review date, but I don’t know. I don’t know nothing about
it.
[Indigenous support person]: I’ll check it out.
NM(I)30+ICOB: I’ve asked the parole officers about it. But, when the guy gave it to me the first time,
he goes, oh you know what this is, he just said oh your ICO, they upheld it and that’s about it, he told
me. I still don’t understand. And then I asked him again and apparently I’m meant to have another review
date on this piece of paper, but there is none.

This offender was confused by the ICO appeal process and unable to understand the written
documents that he had received. Again, this is demonstrative of the problems that arise for

Harry Blagg and Tamara Tulich, 'Diversionary pathways for Aboriginal youth with fetal alcohol spectrum
disorder' (2018)(557) Trends & Issues in Crime & Criminal Justice 1-15.
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House of Representative Standing Committe on Aboriginal and Torres Strait Islander Affairs, Parliament of
Australia, Canberra, Doing time - Time for doing: Indigenous youth in the criminal justice system (2011); LG
Hayes, 'Aboriginal Women, Alchohol and the Road to Fetal Alcohol Spectrum Disorder' (2012) 197(1) Medical
Journal of Australia 21.
60
Harry Blagg, Tamara Tulich and Zoe Bush, 'Indefinite Detention Meets Colonial Dispossession' (2017) 26(3)
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Indigenous offenders in relation to the written nature of the ICO and its processes. 61 For
offenders with low literacy, understanding the nature of legal documents is extremely difficult
and imposes a barrier to justice. Despite this, not all offenders found the revocation process
unfair. One offender discussed how he felt about the process:
The case is three strikes and you’re gone. And that’s what I did, so, this is the punishment for it. That’s
how I’m looking at it. It could have been a lesser punishment, but I think 28 days is enough. Then facing
the State Parole Board, this is the first time for me. But I’ve already got my stuff written out, what I’m
gonna say and it’s exactly what I said to you. I’m remorseful, I did the wrong thing, you know, now I
gotta -- I’m here. I’m still drug free and happy. (KM(I)40+ICOB)

This offender was preparing to meet with the State Parole Authority to appeal the revocation
of his ICO. He seemed to feel comfortable and prepared to address the board. As he mentioned
having his ‘stuff written out’ it is likely that he personally had sufficient literacy skills to
actively engage in ICO processes and had a recognition of his rights in relation to appeal, thus
improving his overall revocation experience.

One offender (breached for reoffending) discussed his frustration at having his ICO revoked
and being placed in custody for fresh offences for which he had not yet been found guilty:
KM(I)20+ICOB#2: Yeah it was shit cause like they didn’t even, I could’ve plead not guilty to it but like
how did they even know I was even, that I even done the offence? But just because I got charged they
breached me and that. So too bad if I went to court and I was fighting it and that, but.
Interviewer: So does it frustrate you that with the ICOs breaches you don’t get to go back to court?
KM(I)20+ICOB#2: Yeah kind of, yeah.

61
The barriers that low literacy, and the prevalence of low literacy among Indigenous offenders and Indigenous
communities in rural and remote communities is discussed in greater detail in Chapter 6, Part II, Section B.
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This brings up concerns regarding procedural fairness 62 within the ICO breach process. At the
time of the research, offenders could have their ICO revoked because of fresh charges and they
would be placed in custody to await an appeal before the State Parole Authority (that averaged
three to six weeks). This is before those charges are proved, which obviously could result in
offenders spending time in prison on ICO revocation as a result of charges from which they are
ultimately acquitted (provided they are eligible for bail on the offences alleged). Unlike other
circumstances of breaching a good behaviour bond or a suspended sentence (an option that has
now been abolished in NSW), the offenders did not receive the opportunity to be brought before
a court to have their matter reviewed and apply for bail. Instead, they were placed in custody
until their matter is reviewed by the State Parole Authority, which can be a lengthy period.

Fewer stakeholders than offenders discussed ICO revocations and appeals (n=4, 17%), but the
consensus appeared to be that Community Corrections ‘want them reinstated’ (NF(NI)CC). In
trying to get the ICO reinstated, the Community Corrections officers considered aspects such
as ‘if their accommodation is still available, if there is still work available’ (NF(NI)CC), which
are largely, resource-based questions. In addition, they preferred offenders be ‘back out in the
community in a six week period’ (NF(NI)CC). However, these aspirations do not often match
what happens in reality, because breaches are based on complicated factors that are difficult to
correct and offenders will often not have the funds nor the support to appeal ICO revocations.

V

ICO’S PERCEIVED EFFECTIVENESS

It was relevant to ask offenders and stakeholders, how effective they considered ICOs to be for
Indigenous offenders. All offenders (n=28, 100%) and most stakeholders (n=21, 91%)

62
Alan Robertson, Natural Justice or Procedural Fairness, Federal Court of Australia
<http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-robertson/robertson-j-20150904>.

273

discussed their perception of ICO effectiveness either specifically or in reference to wider
experiences. When asked specifically how well they believed ICOs worked for the Indigenous
community, both offenders (n=19, 68%), 63 and stakeholders (n=21, 91%) gave a variety of
responses, outlined in Table 7.1.

Table 7.1

Offender versus Stakeholder perceptions of ICO effectiveness

Indigenous Offenders

Key Stakeholders

(1) Effective, or a good option (n=11, 39%)

(1) Not effective (n=12, 52%)

(2) Not effective (n=4, 14%)

(2) A mixed result (n=3, 13%)

(2) Unsure – depends on the individual (n=4, 14%)

(3) Effective, or a good option (n=2, 9%)
(3) Have potential but with changes (n=2, 9%)
(3) Cannot say (n=2, 9%)

The results indicate that Indigenous offenders appeared more positively inclined to the ICO as
an effective option than the stakeholders. Interestingly, these responses did not appear to be
based on an offender’s current ICO status, since several of those on current ICOs did not think
they were effective (n=2, 7%), and more than half of the offenders who felt they were effective
were currently in custody as a result of revocation (n=6, 21%).

Among the majority of offenders who thought the ICO generally worked, there were still
qualified and unqualified responses. For example, one offender stated unequivocally, ‘[y]eah,
yeah I reckon it’s a good thing. It’s good out here, a lot of people like it out here. It’s alright. I
enjoyed it, I reckon it’s a success’ (WM(I)30+ICO). Others gave responses that were more

Notably, those offenders who were deemed not suitable (NS) or not applicable (NA) were not asked this
question, as they had not had an opportunity to experience the ICO personally, beyond the assessment process.
However, their general perceptions of effectiveness of the ICO were still largely caught across their interviews,
and more specifically, in discussions about the suitability assessment process.
63
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qualified, for example, one offender noted that it was a good opportunity for offenders without
drug issues:
Yeah, it’s a chance for young fellas who wants to take it, you know, ‘cause they haven’t got any drug
issues. Stuff like that, you know, like give them a go, like you know? Like they should be upfront if they
got drug issues and that. ‘Cause it’s a killer. (KM(I)40+ICOB#2)

This offender had a severe ice addiction and had linked that to their lack of success on the ICO.
Consequently, he did not think it was a suitable option for current drug addicts, but felt it
remained viable for other young offenders. In comparison, only two stakeholders (n=2, 9%),
both non-Indigenous, also believed the ICO was an effective option for Indigenous
communities. One placed a caveat on effectiveness, arguing that ICOs were effective ‘closer
to more metropolitan areas’ (C(NI)LW#2), while the other merely found that ICOs were
generally better than ‘hours’ (i.e. community service hours) (WM(NI)CC).

Some offenders (n=4, 14%) were unsure of whether or not ICOs were effective for the
Indigenous community and felt it depended on the individual. For example, one offender said,
‘[i]t does work but it just all comes down to our mindset and whether we want to do it because
like I said I was going good, then my mindset changed’ (WM(I)18+ICOB). More broadly
within the research (not specifically in relation to this one question), nearly a third of the
offenders interviewed (n=10, 36%) discussed ICOs as relying on ‘individual responsibility’, in
that its success or failure was largely dependent on the individual’s motivation. Similarly, three
stakeholders (n=13%) felt that ICOs had a mixed result, referring to the ‘success’ of ICO as
being dependant on the individual. One stakeholder felt a key issue was whether the offender
had substance abuse problems, as that increased the likelihood of breach during the ICO.
Another found that ICOs were ‘better than being in gaol’ (NM(I)E-CS). Arguably, these views
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echo neo-liberal values of individualisation and responsibility, 64 often perpetuated within the
justice system 65 and fail to recognise potential systemic issues of discrimination or institutional
racism. 66

Despite the generally positive view of offenders, some still viewed ICOs as ineffective. A
common theme that emerged in the offender interviews was of being ‘set-up to fail’. Four
offenders (14%) specifically said that they did not think that ICOs were effective, because they
caused too much stress or because they preferred residential rehabilitation. Six offenders
(21%), including the four who thought ICOs were ineffective, expressly referred (during the
course of their interviews) to their experience with ICOs as being ‘set up to fail’. While only
six offenders expressly used that phrase, many others outlined experiences in their interviews
that could be described in those terms. This is well illustrated by one offender in the following
interview excerpt:
Yeah well, not scary, I just found it -- well yeah scary ‘cause that’s what everyone says too. Everyone
that I know that’s been on an ICO they don’t do it ‘cause they’re just setting you up for failure, ‘cause
you know it is hard you know, yeah like with the surveillance and monitoring, um they told me that I’d
have to tell them what I’d planned to do that whole week so they know whereabouts I’m gonna be you
know, like so if I go out of Nambukka to Coffs or something they’re gonna come pick me up and take
me straight to gaol. That’s how it is, and how am I supposed to know you know, when I have a two-yearold son, where I’m gonna be? What I’m gonna do? What if I have to take him to hospital you know? It’s
ridiculous. Go to hospital and they come take me, my son could be dying. Anyways, not that, to that most
dramatic extent, but like, things like that it’s hard, it’s like how am I meant to know where I’m gonna be
for the whole week, every place I’m gonna be? I don’t plan my whole life out ahead of me. You know
what I mean that’s ridiculous. And neither do they, just because they have jobs they go to everyday and

M Findlay, Governing through globalised crime (Willan Publishing, 2008), 15.
Anthony, Bartels and Hopkins, above n 44.
66
Cunneen and Tauri, above n 23, 112.
64
65
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they do the same thing every day, I don’t have that luxury. I don’t have that stableness in my life.
(KM(I)20+ICONS)

This offender was ultimately assessed as not suitable for the ICO due to not providing all the
necessary paperwork. Another offender assessed as not suitable for an ICO (due to a drug
addiction), discussed how an ICO does not allow you to be ‘human’:
I would have been destined to fail on an ICO. You know that you’re never going to do it. You know
you’re going to breach it. They are setting you up to fail. It doesn’t let you act like a real human being.
You still have to be a human being. (CM(I)30+ICONS#2)

In referring to being ‘a real human’ it is unclear whether this offender was referring to their
drug addiction, a prominent issue within many Indigenous communities in NSW, or simply
being an Indigenous man living in his community. The inability of the ICO to truly meet the
needs of Indigenous offenders with drug issues is again reinforced by another offender who
discussed how he recognised early on that the ICO was ‘setting him up to fail’, as he actively
asked the sentencing judge for residential rehabilitation, however this was denied:
I told the judge, I literally told him, you’re gonna set me up to fail. And he’s said you’re too young to be
in jail, blah, blah, like you’re a young man stuff like that, but if he just left me in I reckon, I dunno I
would’ve been better off to be honest. (KM(I)20+ICOB)

Being ‘set-up to fail’ is not just a view held by some individuals, but according to some of the
offenders, it is a common belief amongst the wider community. Studies of Indigenous
offenders’ justice experiences arguably support this community perception, which is not
surprising given the increasingly punitive responses to Indigenous offending over the past few
decades. 67 The notion of being ‘set-up to fail’ was also present in the stakeholder interviews.
Two of the Indigenous stakeholders discussed the importance of not running ICOs in such a
way that they effectively set offenders up to fail. One stakeholder discussed this in relation to
the number of conditions attached to an ICO, noting that having ‘too many of them can set

67
Cunneen et al, above n 6; Thalia Anthony, 'The punitive turn in post-colonial sentencing and the judicial will
to civilise' (2011) 19(2) Waikato Law Review: Taumauri 66-85.
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them up to fail’ (KF(I)ICOMW), while the other stipulated that it was important to liaise with
other service providers, such as Centrelink, to ensure appointments did not overlap and risk
setting the offender up to fail through being unable to report.

On the negative end of the spectrum, the perception of ICOs as generally ineffective for
Indigenous offenders was widely held by both Indigenous and non-Indigenous stakeholders
(n=12, 52%). A variety of reasons were given for this, including that many Indigenous
offenders have unstable lives, often as a result of drug and alcohol abuse (n=6, 26%), ICOs are
unavailable or difficult to comply with in remote regions (n=2, 9%), there is no transport for
offenders to allow them to comply with conditions (n=2, 9%), ICOs lacked consultation with
the Indigenous community (n=2, 9%), and ICOs put too much pressure on the individual (n=1,
4%). One Community Corrections Officer summed up several of these issues in the following
way:
OK, I would actually say that I don’t think ICOs work well for any offender whether they’re Indigenous
or not to be honest. Going on my experience I would say no only because I think it's other issues affecting
them completing their order which I think is a lot of them have mental health issues, for a lot of them it
is transport needs and availability of work close to where they live. That’s the major factors on that one.
So, with, as far as whether, anonymous examples when it’s worked well, with Indigenous offenders?
Trying to think of anyone I’ve had that’s been on an ICO. I don't think I can think of someone that's done
well on an ICO that’s Aboriginal. (NF(NI)CC#2)

These views were echoed by many of the stakeholders, especially in relation to drug abuse and
transport, which were major themes in relation to the sentencing needs of the offenders that
emerged in Chapter 6. The differing experiences of offenders in urban versus remote areas was
also brought into focus by several stakeholders, with availability of ICOs being a major issue:
I think one of the issues out here, because obviously I deal with Collarenebri as well and you know other
people from smaller towns, is obviously they’re not available to a lot of people. Usually because of the,
you know, community service aspect of it. And in terms of who can actually get ICOs is also limited in
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respect of obviously drug and alcohol issues, that precludes a lot of people. So, I haven’t had numerous
people that have received ICOs. In my experience, I’m just trying to recall who of mine have actually
received ICOs, and I can only think of one off the top of my head. (W(NI)LW)

VI

WHAT WOULD OFFENDERS AND STAKEHOLDERS CHANGE
ABOUT THE ICO?

When asked what they would change about the ICO, the offenders (n=20, 71%) and
stakeholders (n=20, 87%) who answered gave a variety of responses with several comprising
of multiple suggestions. Each response is listed in Table 7.2 in order of response rate.

Table 7.2

Offender versus Stakeholder ICO reform ideas/suggestions

Indigenous Offenders

Key Stakeholders

Nothing needs to change (n=5, 18%)

More cultural elements/cultural appropriateness (n=7,
30%)

Increased leniency (n=3, 11%)

Improved flexibility/adaptive-ness to individual
needs (n=5, 22%)

Greater flexibility in community service hours/days

Increased leniency (n=4, 17%)

(n=3, 11%)
No compulsory community service (n=3, 11%)

Increased severity (n=2, 9%)

Cultural education/practice instead of community

No suggestions (n=2, 9%)

service (n=1, 4%)
More community service hours should be available for

-

those who want them (n=1, 4%)
Less reporting or required attendance (n=1, 4%)

-

Less supervision towards the end of the ICO transition

-

(n=1, 4%)

279

Court appearance required before ICOs revocation

-

(n=1, 4%)
Increased availability for high risk offenders (n=1,

-

4%)
Increased availability of residential rehabilitation

-

(n=1, 4%)
Replace ICOs with bonds (n=1, 4%)

-

As these findings demonstrate, the offenders had a wider and more varied range of views
regarding potential improvements to the ICO, than the stakeholders. Largely these suggestions
revolved around the community service aspect of the ICO, with many describing the rigid
nature of the compulsory community service as difficult to deal with, especially with their
unique circumstances and transport/employment needs. Several offenders wanted greater
flexibility with the community service component of the order, and an ability to do hours on
the weekend so that they could work full-time during the week. One offender discussed
replacing community service with ‘something to do with culture. Like we could learn our
culture better. I mean I know nothing. And - it’d be nice to - And it changes people. I’ve seen
it happen’ (CF(I)30+ICO). As previously discussed, the ICO had very limited to non-existent
inclusion of Indigenous culture or practice within its framework.

Among the stakeholders, there seemed to be a wide recognition of the fact that the rigid nature
of the ICO and its inability to adapt to individual needs (cultural or otherwise), was creating
barriers to successful compliance. But while Indigenous stakeholders seem to focus on a greater
incorporation of culture and support persons, non-Indigenous stakeholders focussed more on
increased flexibility in supervision. In discussing increased cultural elements and cultural
appropriateness, stakeholders discussed the potential for greater incorporation of Indigenous
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sentencing courts, 68 engaging support persons, having Indigenous Elders explain ICO orders
and engaging more Indigenous consultation in the development of future orders. One
Indigenous stakeholder discussed the importance of cultural appropriateness in the context of
some elements of the ICO, such as housing assessments:
I mentioned about looking at the extended family, the condition of the home and the living arrangements
that happen in Aboriginal families and be flexible about that. Just because there’s six or seven adults
living in the house, they can’t stay there because it’s inappropriate, you know, that’s a lifestyle, and that’s
you know they’re used to that lifestyle of over-crowdedness and everything else, what they should be
looking at is this family is willing to take them for the period of time, and usually they’re not there for a
long time. Once things settle down, most times they’ll move on to another family, but they’re the things
they really should be looking at, Aboriginal appropriateness and cultural appropriateness, when they’re
looking at those sorts of situations. That’s what I’d like to see change, yeah. (KF(I)E-CS)

Another Indigenous Elder and Corrective Services worker in the Nowra region mentioned that
‘the delivery of the programs, especially for Koori fellas, should be delivered by Koori people.
And that’s appropriate because the Koori people that deliver it, bring that appropriateness to
the delivery’ (NM(I)E-CS). This stakeholder had previous experience running a culturally
appropriate parenting program, in which 11 men started the program and 10 successfully
completed it. The program utilised yarning circles, instead of writing on a whiteboard, which
the stakeholder felt made things more accessible for the participants.

For an outline of the development of Indigenous Circle sentencing courts in Australia and some of the challenges
inherent in developing these courts in conjunction with mainstream criminal law elements , see Elena Marchetti
and Kathleen Daly, 'Indigenous courts and justice practices in Australia' (2004)(277) Trends and Issues in Crime
and Criminal Justice 1-6; Elena Marchetti, 'Indigenous sentencing courts and partner violence: Perspectives of
court practitioners and Elders on gender power imbalances during the sentencing hearing' (2010) 43(2) The
Australian and New Zealand Journal of Criminology 263-281; Elena Marchetti, 'Policing Family Violence
through the Use of Australian Indigenous Sentencing Courts' (Paper presented at the Law & Society, 2007 Annual
Meeting)
<http://ezproxy.uow.edu.au/login?url=http://search.ebscohost.com/login.aspx?direct=true&db=sih&AN=269851
06&site=eds-live>; Elena Marchetti, 'Delivering justice in Indigenous sentencing courts: what this means for
judicial officers, elders, community representatives, and Indigenous court workers' (2014) 36(4) Law & Policy
341-369; Elena Marchetti, 'Indigenous sentencing courts' (2009) (Brief 5) Indigenous Justice Clearinghouse 1-8;
Elena M Marchetti and Kathleen Daly, 'Indigenous sentencing courts: towards a theoretical and jurisprudential
model' (2007) 29 Sydney Law Review 415-443.
68
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Other stakeholders pushed for the need to be more ‘flexible’ in the way ICO were tailored and
implemented to suit individual needs. One Community Corrections officer from Campbelltown
discussed the stringent nature of breach provisions, and argued that ‘they could be more
adaptable to people’s circumstances, particularly around breaching - But in terms of the overall
order I think there could be a bit more flexibility’ (CF(NI)CC). Interestingly, while the
majority of stakeholders (n=16, 70%) appeared to endorse a more individual-focussed,
culturally appropriate approach to enhancing the ICO, two stakeholders (9%) took the opposite
approach, deeming the order not stringent enough. One Court Worker, involved in the
imposition of ICOs in the Nowra region argued that the mandatory conditions are ‘very vague’,
adding ‘I think it should be tighter, so the pressure is on Community Corrections’ (N(NI)CW).
Another Community Corrections officer from the Walgett region also believed ICOs were not
stringent enough in their supervision of low-risk offenders, finding ‘it looks like from a
community perspective that yeah this guy is on a really intensive order he’s really addressing
his stuff, whereas he’s not. So, that’s probably my biggest issue with them’ (WF(NI)CC).

CONCLUSION
The ICO journey for Indigenous offenders is one paved with invisible barriers that makes
accessing and successfully completing the order extremely challenging. This is especially the
case for Indigenous offenders who are female, have a disability, are elderly, are homeless,
and/or who live in remote communities. Indirect discrimination permeates the ICO structure
for offenders with intersectional disadvantage, as its rigid format, lack of cultural
appropriateness and inability to adapt to individualised treatment leaves it unable to meet the
underlying needs of the majority of Indigenous offenders. How, or indeed if, ICOs can be better
adapted to meet the needs of the Indigenous community in NSW, will be explored in Chapter
8.
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CHAPTER 8: CONCLUSION AND
RECOMMENDATIONS

I

WHAT WAS LEARNED?

Until this point, no other published research has qualitatively assessed the impact of ICOs on
Indigenous offenders in NSW. My thesis aimed to explore this area, with reference to two
guiding research questions:
1.

Are the sentencing needs of Indigenous offenders in NSW sufficiently reflected in
the manner in which the ICO reforms were initiated and are now being implemented?

2.

How do Indigenous offenders experience ICOs in NSW and how do their experiences
differ according to age, gender and geography?

This research demonstrated that the original ICO framework (2010-2018) was not developed
with consideration of Indigenous offenders’ needs, nor did the order reflect their needs in its
later implementation. As a result, for many Indigenous offenders of different ages, genders and
across different regions in NSW, their ICO experiences have left them feeling ‘set-up to fail’.

In answering the first part of Question 1, Chapter 5 analysed the original ICO policy
documents, revealing the primary intentions of policy-makers and finding little to no
substantive consideration of Indigenous offenders and their unique issues in the development
of the ICO. Through this analysis, the actual intentions of the policymakers that were discerned
included: (1) changing the offender; (2) punishing the offender; (3) ICO accessibility; (4)
community-based sentencing; (5) costs and resources, and (6) supervising offenders. 1 Only six

1

See Chapter 5, Part II.
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references were made to the Indigenous community across the government/policymaker
developed texts analysed, most simply referring to Indigenous offenders’ lack of success on
periodic detention. It appears that the historical context affecting the Indigenous peoples’
relationship with the justice system and their unique intersectional needs were not considered.
The limited community consultation that was undertaken largely focussed on various
institutional and ‘white’ justice stakeholders (i.e. the NSW Law Society and NSW Bar
Association) as well as victim groups. As a result, the Indigenous voice was not heard and was
unable to contribute to the development of the ICO’s legislative framework. Though some nonIndigenous stakeholders did raise issues that reflected some of the needs of Indigenous
offenders, such as a lack of resources in remote communities, the impact of curfews on
Indigenous communities, and the potential tensions associated with allowing supervisor
‘searches’ of Indigenous households, these were given limited attention by policymakers.
Among the few offender ‘needs’ directly discussed by the NSW Government, including drug
addiction and lack of housing, the original intentions to make ICOs available to offenders with
these needs appear to have largely failed in practice (further discussed below). In answering
this part of Question 1, it became clear that the initial lack of consideration of Indigenous
offender needs by policymakers, compounded by an absence of Indigenous consultation,
contributed to a gap between the intended and actual outcomes of the ICO reform for
Indigenous offenders. As a result, these offenders have experienced limited success in engaging
with the ICO. This was reflected in both offender and stakeholder interviews.

In answering the second part of Question 1, this thesis asked how the sentencing needs of
Indigenous offenders were reflected in the way in which ICOs are now 2 being implemented. In
While this research question asked whether the needs of Indigenous offenders are reflected in how the ICOs ‘are
now’ being implemented, since the reforms of 2018, this should be read as ‘were implemented’ – as the research
focussed on the previous ICO framework, which is no longer in effect. Despite this, the findings can still be largely
applied to the new ICO framework – an argument developed further in Part II of this Chapter.

2
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answering this, I aimed to discover the range of an Indigenous offender’s needs that emerged
around the ICO (Chapter 6), and how these needs and issues interfaced with the ICO framework
and processes (Chapter 7). Across the interviews, offenders and stakeholders identified a
number of underlying needs and issues that affected Indigenous offenders’ ICO experiences.
During the analysis, these were broadly separated into ‘personal’ and ‘environmental’
experiences. Personal experiences revolved around the themes of age, gender, Indigeneity,
family and relationships, and health and addiction issues. Conversely, environmental needs
were characterised by themes such as geography, employment and education, accommodation,
financial issues and pre-existing relationships with the justice system. Across both personal
and environmental experiences, a number of problems were identified as to how Indigenous
offenders were prevented from being successful within the rigid ICO framework. Many of these
issues and concerns could be directly linked to the legacy of intergenerational trauma resulting
from colonial dispossession and oppressive policies, which continued to affect Indigenous
offenders in a number of complex ways. 3 Some of the common needs and issues that presented
within interviews, that negatively affected ICO accessibility and usability are illustrated below
in Figure 8.1.

Harry Blagg, Crime, aboriginality and the decolonisation of justice (Hawkins Press, 2008); Chris Cunneen,
'Sentencing, Punishment and Indigenous People in Australia' (2018) 3(1) Journal of Global Indigeneity 1-22; S
Maddison, 'Indigenous identity, 'authenticity' and the structural violence of settler colonialism' (2013) 20(3)
Identities: Global Studies in Culture and Power 288-303; Penelope Edmonds and Jane Carey, 'Australian Settler
Colonialism Over the Long Nineteenth Century' in Edward Cavanagh and Lorenzo Veracini (eds), The Routledge
handbook of the history of settler colonialism (Routledge, 2017); Sarah Maddison, 'Settler Australia in the
Twentieth Century' in Edward Cavanagh and Lorenzo Veracini (eds), The Routledge handbook of the history of
settler colonialism (Routledge, 2017).
3
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Figure 8.1

Needs and issues negatively affecting Indigenous offenders ICO experiences

Childcare responsibilities –
acting as primary carer

Addiction – drug and
alcohol addictions

Living in rural or remote
areas with a lack of ICO
resources
Poor Education – illiteracy
or problems understanding
legal concepts

Indigenous
Offender
with ICO
Experiences

Cultural needs – different
ways of living and specific
cultural practices
Unemployment

Poverty

Gender – being a female

Poor health – physical and
mental health issues,
disability, age-based illness
Lack of transport – no car, no
licence, and limited public
transport options
No Accommodation or
homelessness
Negative prior experiences
with the justice system e.g.
police and prison
Relationships – ongoing DFV
and criminogenic peer groups

The above figure presents a very brief illustration of some of the concepts discussed in Chapter
6. Though simplistic, this figure hints at the complex lives of Indigenous offenders across
NSW, and the myriad of underlying needs that can impact upon them during their engagement
with non-custodial sentencing options. These needs were shown to be in direct conflict with
the ICO framework, resulting in Indigenous offenders regularly being diverted back out of this
community-based option into full-time custody.

This conflict and the barriers presented by the structural elements of the ICO were examined
in greater detail in Chapter 7. This chapter was a process-based analysis of the ICO which
examined Indigenous offenders’ experiences within the ICO framework. This framework was
composed of the initial suitability assessment process, ongoing supervision and various ICO
conditions, as well as the breach, revocation and appeal systems. In moving through this
framework, Indigenous offenders were found to encounter a number of structural and systemic
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barriers at which point many of them fell out of ICO suitability/compliance and were moved
into full-time custody. This process is illustrated below in Figure 8.2.

Indigenous
offenders found
unsuitable due to
failing previous
non-custodial
orders &
homelessness.

Indigenous
offenders found
unsuitable for:
Drug use, long
criminal history
and homelessness.

Indigenous
offenders found
unsuitable for:
Disability, age,
lack of local
community
service.

ICO:
Compliance
with all ICO
Conditions Supervision,
community
service etc.

ICO
completion
in the
COMMUNITY

Indigenous Offenders
Breaching for:
Drug use,
reoffending, failure to
attend community
service and reporting.

FAILED APPEAL

INFORMAL RESOURCE
ASSESSMENT:
Resource-based
suitability assessment
by Community
Corrections i.e.
Availability of local
community service
and options for
disabled/elderly
offenders.

REVOCATION

FORMAL
ASSESSMENT:
Generic ICO
Suitability
Assessment by
Community
Corrections

UNSUITABLE

UNSUITABLE

JUDICIAL OFFICER
ASSESSMENT: ICO
Assessment
Referral for
Offender made or
accepted by the
Magistrate/Judge

Barriers throughout Indigenous offenders ICO journey

UNSUITABLE

Figure 8.2

Indigenous Offenders
unsuccessful due to:
Prior failure to
engage, inability to
understand appeal
process

Entire or remainder of sentence spent in FULL-TIME CUSTODY

The first barrier encountered by Indigenous offenders (or any offender) in the ICO process
came at the initial sentencing stage. At this point the judicial officer would make their own
determination of the offender’s suitability and likely success on the ICO and would decide
whether or not they could move onto the suitability assessment stage. This research indicated
that this barrier was active in Indigenous offenders’ exclusion from ICOs. From both Court
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Workers’ interview data (some of whom were actively engaged in sentencing offenders) and
other stakeholders, it was made apparent that if an offender had failed previous communitybased orders, the judicial officer would likely not support an application for ICO assessment.
Given the high failure rate of Indigenous offenders on community-based orders generally, 4 this
first barrier essentially worked to indirectly discriminate against Indigenous offenders. Judicial
officers were also found to make unsuitability findings against offenders who were homeless,
another factor particularly apparent in the Indigenous community5 and therefore likely to
produce discriminatory outcomes.

The second barrier for Indigenous offenders was the formal Community Corrections-conducted
suitability assessment. This assessment was largely based on the personal circumstances of the
offender. In this study, offenders discussed their experiences of being found ‘not suitable’ for
an ICO on the basis of their drug use or criminal histories. Again, homelessness or lack of
‘appropriate’ accommodation was another reason raised by stakeholders, as to why Indigenous
offenders were commonly found unsuitable. As a result, this is the second point at which many
Indigenous offenders were excluded from ICOs and were instead directed into the prison
system on short-term prison sentences. The ongoing consequences of this custodial pathway
cannot be underestimated, as prison stints are known to only increase the vulnerability of
offenders. Chris Cunneen and Eileen Baldry state that
[b]eing imprisoned and having a criminal record disadvantages the already disadvantaged. It makes a
person a target for re-arrest and re-imprisonment; it disrupts social connections and locks people into
serial institutionalisation; it does not guarantee good or appropriate treatment and often any treatment

Productivity Commission, Produced for the Steering Committee for the Review of Government Service
Provision, Report on Government Services 2017 (2017), Table 8A.20.
5
The Indigenous population in Australia experiences homelessness at a rate 14 times higher than the nonIndigenous population. See Australian Institute of Health and Welfare, 'The health and welfare of Australia’s
Aboriginal and Torres Strait Islander peoples: 2015' (Cat. no. IHW 147, Australian Institute for Health and
Welfare, 2017), 23.
4
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started is not continued in the community upon release; it makes homelessness more likely; creates more
connections with criminal culture, ensures that learning of prison culture to survive; and often leads to
self-harm and depression (Stern 2006; Torny and Petersilia 1999). These are all outcomes that further
exclude and punish the most vulnerable. 6

Imprisoning Indigenous offenders on the basis of their drug addiction, criminal histories, and
homelessness (as opposed to their offence seriousness) is another way that the ICO sets
Indigenous offenders up to fail in the long term, as it further entrenches their disadvantaged
position and excludes them from future opportunities.

The third ‘informal’ barrier identified in the ICO framework is what I have referred to as the
‘informal resource assessment’, which I would also argue is illustrative of the FCP’s ‘practical
implications’ concern. 7 This was the point at which Indigenous offenders were largely
discriminated against based on the resources available from Community Corrections in their
local area. While the availability of local ‘resources’ was technically part of the ‘formal’
suitability assessment, 8 it has been separated here as it is significant that this part of the
assessment is not based on the offender and their characteristics, but largely on the
geographical-based resources surrounding them and may be applied by either the judicial
officer 9 or Community Corrections. This research identified that offenders, especially in
remote areas, have been found ‘unsuitable’ for an ICO due to a lack of available community
service providers in their area or based on a lack of available mental health services. Based on
the higher proportion of Indigenous people living in remote communities, this aspect of the

6
Chris Cunneen et al, Penal Culture and Hyperincarceration: The Revival of the Prison (Routledge, 2013), 96,
also citing V Stern, Creating Criminals: Prisons and People in a Market Society (Zed Books, 2006) and M Torny
and J Petersilia, Prisons Research at the Beginning of the 21st Century (National Institute of Justice, 1999).
7
Darrell Steffensmeier, Noah Painter-Davis and Jeffery Ulmer, 'Intersectionality of Race, Ethnicity, Gender and
Age on Criminal Punishment' (2017) 60(4) Sociological Perspectives 810-833, 814.
8
Resources are specifically referred to in the original assessment framework outlined in the Crimes (Sentencing
Procedure) Regulation 2010 (NSW), repealed s 14(4)(b).
9
One Court Worker in this research, who actively sentenced Indigenous offenders, discussed not putting offenders
with drug addiction or homelessness issues on ICOs, due to a lack of local resources (N(NI)CW).
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ICO framework again indirectly discriminates against Indigenous communities. These
communities are more clustered in remote areas on sites formally used as ‘missions’ or
‘reserves’, where Indigenous people were forcibly sequestered during the protectionist era. 10
As such, some Indigenous offender’s difficulties in accessing the ICO, can be directly related
back to colonial policies. From other, non-geographical perspectives, Indigenous offenders
were also found to be indirectly discriminated against in suitability findings based on a lack of
resources surrounding community service options that cater to other age and disability-related
needs. This research found that if the offender was elderly, or suffered from a disability that
would make them unable to comply with the limited community service options available
(usually intensive physical-labour work such as lawn-mowing) then they could be found
unsuitable. Several offenders within this research discussed their disability or illnesses, and the
difficulties that this led to in trying to comply with limited community service options. Other
legal worker stakeholders mentioned having clients being found unsuitable for the ICO on the
basis of age-related disabilities disqualifying them from the community service component.
Again, Indigenous offenders are more likely to have a disability or health problems 11 than nonIndigenous offenders, 12 so this produced another barrier to ICO accessibility that effectively
excluded them at a higher rate.

If Indigenous offenders in the study were able to overcome these first three barriers (the judicial
officers referral decision, and both the formal and resource assessments), then they were able

10
Anthony discusses the sequestering of Indigenous people into particular spaces as a result of colonial policies,
and the tensions this has resulted in terms of conceptions of ‘black’ and ‘white’ spaces. See Thalia Anthony,
'Sentencing Indigenous Riot Offenders in a Spatial Fantasy’ (2011) 20(2) Griffith Law Review 385-420.
11
Australian Bureau of Statistics, 'Australian Aboriginal and Torres Strait Islander Health Survey: first results
2012-2013' (ABS cat. no. 4727.0.55.001, Australian Bureau of Statistics, 2013); R L Richmond et al,
'Cardiovascular risk among Aboriginal and non-Aboriginal smoking male prisoners: inequalities compared to the
wider community' (2011) 11 BMC Public Health 783.
12
These higher levels of disability and illness have been linked to colonisation and intergenerational trauma.
Juanita Sherwood, 'Colonisation - It's bad for your health: The context of Aboriginal health' (2013) 46(1)
Contemporary Nurse: A Journal for the Australian Nursing Profession 28-40.
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to move further through the framework to the ICO itself. In engaging with the order, Indigenous
offenders have been shown in this research to struggle with the supervisory relationship, often
having difficulty trusting Community Corrections and perceiving them as ‘another police’.
This attitude was directly related to ongoing oppression and discrimination that Indigenous
people have (and continue to) experience at the hands of the police, courts and the wider justice
system, both in NSW and nationally. 13 As a result, Indigenous offenders on ICOs were reticent
to discuss or disclose issues or challenges that they were facing during their ICO to their
supervisors, including relapse into drug use, for fear of repercussions. This poor
communication was incredibly problematic, as drug use appeared to be the primary underlying
cause of Indigenous offender’s ICO breaching and other non-compliance related behaviours.
Most offenders referred to prior or ongoing drug-abuse problems, and drug abuse was linked
to their reoffending during their ICO, and failing to attend community service or other
compulsory components such as reporting.

Revocation of ICOs appeared to be a common response to an Indigenous offender’s failure to
engage with the ICO (again, often as a result of drug use) and reinstatements were rare.
Community Corrections staff were found to be unlikely to support reinstatement appeals if they
considered that the offender had not been sufficiently ‘engaged’ prior to the revocation, which
included attending appointments, counselling, programs and community service. Again, this
lack of engagement by Indigenous offenders could be related back to the fear, distrust and
difficulty they experience communicating with Community Corrections, as a result of the
historically punitive/oppressive role of such institutions. Within custody, the ICO appeal and
reinstatement process confused some Indigenous offenders and several did not receive

The fraught relationship between Indigenous offenders and the justice system (particularly the police) was
perhaps best outlined in the landmark RCIADIC reports. See Elliott Johnston, Royal Commission into Aboriginal
Deaths in Custody, National Report, The Government of the Commonwealth of Australia (1991).
13
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adequate support in understanding the processes, documents and preparation required to appeal
to the State Parole Authority. This may have affected the potential for ICO reinstatement for
some Indigenous offenders, especially those with literacy issues. 14

Though the aim of this research was to allow the emergence of broad findings relating to
Indigenous experiences of ICOs, a few factors including age, gender and geography were also
given specific focus. Question 2 asked ‘How do Indigenous offenders experience ICOs in NSW
and how do their experiences differ according to age, gender and geography?’ While many of
the findings in relation to Question 1 overlap with the findings of Question 2, it is worth briefly
exploring these independently, as each was directly addressed in separated sections in Chapter
6.

This research found that in terms of age, Indigenous offenders in this study between 20 and 39
years old were the least likely to successfully complete an ICO or be granted an ICO. This is
largely in keeping with the findings of Steffensmeier et al’s U-shaped curvilinear relationship
between age and sentencing, which has observed a generally harsher sentencing approach to
offenders in the 20-29 age range, 15 especially African American male offenders within this
range. 16 Generally, it was perceived by offenders that ‘older’ people did better on ICOs as they
tended to be more mature and moved about less. In general findings, (including stakeholder

Indigenous male offenders are more than twice as likely to have not completed Year 10, than non-Indigenous
male offenders, see Devon Indig et al, '2009 NSW Inmate Health Survey: Aboriginal Health Report' (2010), 15.
More than 70 % of Indigenous female offenders also report not having completed Year 10 schooling, see Rowena
Lawrie, 'Speak Out Speak Strong: Researching the Needs of Aboriginal Women in Custody' (2003) 5(24)
Indigenous Law Bulletin 5. Other studies that have found lower literacy and numeracy outcomes in the Indigenous
population include Australian Bureau of Statistics, 'Census of population and housing: Characteristics of
Aboriginal and Torres Strait Islander Australians, 2011.' (Cat. No. 2002.0, Australian Bureau of Statistics, 2012);
K Storry, 'Tackling literacy in remote Aboriginal communities.' (2006) 73(31) Issue Analysis 1-12.
15
Darrell Steffensmeier, Jeffery Ulmer and John Kramer, 'The Interaction of Race, Gender and Age in Criminal
Sentencing: The Punishment Cost of Being Young, Black and Male' (1998) 36(4) Criminology 763-798;
Steffensmeier, Painter-Davis and Ulmer, above n 7.
16
Steffensmeier, Ulmer and Kramer, above n 15, 769.
14
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interview data), however, it later became obvious that despite their increased maturity and less
transient nature, older Indigenous offenders often struggled to comply with ICOs due to health
issues or were found unsuitable as a result of these issues. As such, it seems that during the
study period, ICOs may have been discriminating against older offenders, especially in areas
with limited resources.

This study’s gender-based analysis was hampered to a degree by the small number of
Indigenous female offenders with ICO experiences found within the study period (n=2). This
was despite several inquiries to female-only prisons. However, given the wide search area and
lengthy data-collection period (15 months), this participant absence has been deemed as
potentially indicative of an under-utilisation of ICOs for Indigenous female offenders across
the state. The reasons behind this were not readily apparent, although it was suggested by one
stakeholder that this could relate to female Indigenous offender’s offences being perceived as
either too minor, or too serious by the sentencing court to place them into the ICO category.
There is little scholarly support for this argument, however, and further investigation of this
underrepresentation is warranted given the growing incarceration rates of females, and in
particular, Indigenous females. 17 Beyond this, some concerns were raised throughout the
research regarding the myriad difficulties encountered by Indigenous female offenders
engaging with ICOs, such as their higher childcare burden, and the difficulties of engaging in
community service in an all-male work environment. Of the two female offenders that
participated in this research, both exhibited complex needs. One struggled with disability, had
no driver’s licence and felt a loss of culture. The other had an ongoing drug-addiction, was
without stable accommodation and also had no valid driver’s licence. While these two

Eileen Baldry and Chris Cunneen, 'Imprisoned Indigenous women and the shadow of colonial patriachy' (2014)
47(2) Australian & New Zealand Journal of Criminology 276-298.
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offenders experienced ICOs similarly to the other male participants in the study, it is possible
that a larger sample size would have produced a greater number of intersectional needs being
elucidated.

Finally, geographical barriers were found to be a significant impediment for the ICO
experiences of Indigenous offenders, as they were linked to resource scarcity, transport
difficulty and the complete unavailability of ICOs in some very remote regions. 18 Though the
interviews were primarily located and focussed on four areas, they ultimately absorbed
Indigenous offender experiences from across much of NSW. Overall, it was discovered that
offender’s negative or positive perceptions of their ICO experiences were directly correlated to
their experiences with the staff that were monitoring/supervising those orders locally. There
was a strong relational component to ICO success when offenders had a positive supervisor
relationship. As such, the beneficial presence of a respected community member acting in a
supervisory role in the Kempsey region, led to many offenders within that area identifying the
ICO as a positive experience, even when they may have ultimately had their order revoked.
Given the historical colonial context of Indigenous offenders’ relationship with the justice
system, this finding highlighted the importance of having appropriate people, preferably
respected Indigenous community members, in supervisory roles as a method of breaking down
the barriers of distrust and poor communication that often deleteriously impacted on
Indigenous offenders’ ICO outcomes. Unlike offenders (whose perceptions of local ICO
effectiveness were largely staff-related), there was among stakeholders a general response that
ICOs did not work well across NSW due to a lack of appropriate resources, especially in the
more remote regions. These resource concerns included poor community service options, not

Though issues pertaining to geography were discussed throughout the entirety of the interview findings, they
were also addressed specifically in Chapter 6, Part II, Section A.
18
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enough staff to perform field work, few local rehabilitation options and no accessible, low-cost
public transport. The lack of transport was one of the few geographically related concerns noted
by both offenders and stakeholders and was clearly a barrier to compliance across the state in
both urban, regional and remote areas.

In light of the findings in this thesis, the imposition of the new ICO legislation, introduced in
September of 2018 might be seen as a welcome change, potentially improving the outcomes of
Indigenous offenders. The following section of this chapter will critically analyse the new
legislation and identify that, in practice, there is a high likelihood that similar issues will
continue to arise for Indigenous offenders. Though some barriers (such as mandatory
community service) have been removed, new and more explicit barriers to ICO accessibility
appear to have taken their place.

II

WHAT DO THESE FINDINGS SIGNIFY FOR THE NEW
LEGISLATION?

Prior to the submission of this thesis, the legislation surrounding ICOs was changed
significantly from the framework that was the focus of this research. On the 24th of October,
2017, the NSW Parliament announced that it would be amending the Crimes (Sentencing
Procedure) Act 1999 (NSW) via the Crimes (Sentencing Procedure) Amendment (Sentencing
Options) Bill 2017 (NSW). As of the 24th of September, 2018, these laws came into effect,
creating three new major sentencing options, and repealing several others. These changes are
briefly outlined in Table 8.1 below:
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Table 8.1

Changes to the Crimes (Sentencing Procedure) Act 1999 (NSW) pre- and post-

24 September 2018
Pre-2018 amendments

Post-2018 Amendments

Section 6: Home Detention

Repealed

Section 7: Intensive Correction Order

Section 7: Intensive Correction Order

Section 8: Community Service Orders

Section 8: Community Correction Orders

Section 9: Good Behaviour Bonds

Section 9: Conditional Release Orders

Section 10: Dismissal of Charges and
conditional discharge of offender

Section 10: Dismissal of Charges and conditional
discharge of offender

Section 12: Suspended Sentences

Repealed

While the ‘Intensive Correction Order’ still exists within the new legislative amendments and
is still contained within Section 7 of the Crimes (Sentencing Procedure) Act 1999, significant
changes have been made to the format of the order and the way in which it impacts on the
offender. The changes to the ICO format have been described by some legal experts as ‘so
significant as to almost amount to an entirely different beast’. 19 However, I will argue that
many of the concerns outlined in this thesis regarding the ways in which Indigenous offenders
are affected by this order, remain largely unchanged.

Across the new legislative amendments, the most significant changes are arguably: (1) the
introduction of a ‘paramount consideration’ of community safety; 20 (2) the increased number
of excluded offences; 21 (3) the new domestic violence offender provisions; 22 (4) the revised
ICO suitability assessment framework; 23 (5) the new standard versus additional conditions

Thomas Spohr, 'New sentencing options: giving with one hand and taking with the other' (2018)(46) Law Society
Journal 74-77, 75.
20
Crimes (Sentencing Procedure) Act 1999 (NSW), s 66(1).
21
Ibid s 67.
22
Ibid s 4A – 4B.
23
Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 12A.
19
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framework 24 (with the introduction of non-mandatory community service), 25 and (6) the
increase in availability for aggregate sentences of up to three years imprisonment. 26 Both the
original and revised ICOs have no non-parole period, so under the new framework any
revocation will still result in full-time custody for the entire remainder of the sentence, unless
a reinstatement appeal to the State Parole Authority is successful. 27

Under the new ICO framework, ‘[c]ommunity safety must be the paramount consideration
when the sentencing court is deciding whether to make an intensive correction order in relation
to an offender’. 28 In considering this, the sentencing court is also required to assess whether or
not serving the ICO, or serving the sentence by way of ‘full-time detention is more likely to
address the offender's risk of reoffending’, 29 as well as consider the purposes of sentencing30
and other common law sentencing principles when relevant. 31 This is a considerable departure
from the original ICO framework, where there were no ‘paramount consideration’ provisions.
Why this new consideration has been adopted is not readily apparent, and would require an
analysis of the new legislative framework’s development, which is unfortunately beyond the
scope of this thesis.

Despite this, I would argue that it is likely that this new provision will have a negative impact
upon the likelihood of Indigenous offenders receiving an ICO. As discussed in Chapter 7, 32
Indigenous offenders, including those being considered for ICOs, often fall into a ‘high risk’
categorisation, based on their longer criminal histories and prior breaches of community-based
Crimes (Sentencing Procedure) Act 1999 (NSW), s 73-73A.
Ibid s 73A(d).
26
Ibid s 68.
27
Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 7(2).
28
Ibid s 66(1).
29
Ibid s 66(2).
30
Ibid s 3A.
31
Ibid s 66(3).
32
See the discussion of risk assessments in Chapter 7, Part I.
24
25
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orders. Evidence provided in this research by Court Workers (including those directly involved
in the sentencing process), has indicated they generally have a strict approach when assessing
the ‘risk’ an offender poses to the community. As such, those involved in the sentencing
process generally excluded offenders from the ICO who had previously failed a communitybased order, had an ongoing drug issue or who were homeless. As a result, this ‘community
safety’ consideration may provide further opportunity for sentencing courts to exclude
offenders, including Indigenous offenders, who present with complex needs. Scholars such as
Cunneen, Juan Tauri and Baldry have previously discussed how the notion of complex needs
has been used to overtly incarcerate, or ‘hyper-incarcerate’, offenders considered to be from
‘undesirable’ segments of the community, including Indigenous people, women and disabled
people. 33 Based on the findings of this thesis, it is likely that this new paramount consideration
will provide yet another tool through which Indigenous offenders can be over-incarcerated. As
such, the extent to which this new consideration affects ICO accessibility for Indigenous
offenders will need to be assessed as soon as possible, in order to ensure they are not being
unduly excluded from the order as a result of a ‘high-risk’ judicial paradigm that overtly
discriminates against their community.

Under the new legislation, the offence-exclusion list for ICOs has also expanded to the potential
detriment of Indigenous offenders. Whereas previously the only offences specifically excluded
for consideration of an ICO were prescribed sexual offences, 34 the newer legislation outlines a
much longer list. 35 This includes murder or manslaughter, prescribed sexual offences, terrorism

Chris Cunneen and Juan Tauri, Indigenous Criminology (Policy Press, 2016); Baldry and Cunneen, above n 17;
Cunneen et al, above n 13; Chris Cunneen, 'Punishment: two decades of penal expansionism and its effects on
Indigenous imprisonment' (2011) 15(1) Australian Indigenous Law Review 8-17; Juan Marcellus Tauri and Ngati
Porou, 'Criminal Justice in Contemporary Settler Colonialism: Tauri' (2014) 8(1) African Journal of Criminology
& Justice Studies 20-37.
34
Crimes (Sentencing Procedure) Act 1999 (NSW), repealed s 66.
35
Ibid s 67.
33
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offences, contravention of serious crime prevention orders, offences against public safety
orders, offences of discharging a firearm, and/or the commission, intention, attempt, or
incitement to commit any of these offences. 36 In action, this will automatically exclude a much
higher proportion of offenders from ICO suitability, both Indigenous and non-Indigenous. It is
unclear why the offence exclusion list has been increased, as previous NSW Law Reform
Commission recommendations have indicated that the offence exclusion list for ICOs should
be reduced, not increased. 37

Coupled with this longer offence exclusion list, Indigenous offenders will also be more likely
to be excluded from ICOs as a result of the new domestic violence offence provisions that have
come into effect across the wider sentencing framework (but which also makes specific
reference to ICOs). The effect of these provisions is perhaps best illustrated by the Judicial
Commission in their sentencing bench book, which outlines the ICO-related impact as follows:
An ICO must not be made in respect of a sentence of imprisonment for a domestic violence offence, or
an aggregate sentence of imprisonment where any one or more of the offences is a domestic violence
offence, unless the court is satisfied the victim of the domestic violence offence, and any person with
whom the offender is likely to reside, will be adequately protected: s 4B(1). If the court finds a person
guilty of a domestic violence offence, the court must not impose a home detention condition if the court
reasonably believes the offender will reside with the victim of the domestic violence offence: s 4B(2). 38

As a result, offenders being sentenced for domestic violence offences will need to meet higher
thresholds in relation to the protection of their victim and the suitability of their residence, if
they are to be granted an ICO. Obviously, the protection of domestic and family violence
victims should be a high priority within the sentencing legislation (and is a key area of concern

Ibid s 67(1)(a)-(h).
New South Wales Law Reform Commission, Report 139: Sentencing, NSW Law Reform Commission No 139
(2013), see Recommendation 9.2.
38
Judicial Commission of New South Wales, Intensive correction orders (ICOs) (alternative to full-time
imprisonment), Judicial Commission of New South Wales
<https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/intensive_correction_orders.html>
36
37
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for Indigenous women), 39 but how offenders will be able to ‘satisfy’ the court that this threshold
has been met is difficult to ascertain, as no particular factors or guidance is provided. Having
secure housing for offenders, away from their victims will also be a challenging threshold
especially given the accommodation difficulties outlined by Indigenous offenders in this
research. Therefore, these new provisions may provide yet another significant barrier to ICO
accessibility for Indigenous offenders, who are more commonly charged with domestic
violence offences, 40 and are therefore more likely to come into contact with these provisions.

The requirement that an offender be assessed by Community Corrections before being granted
an ICO remains in the new legislation. Section 17D(1) requires that the sentencing court must
‘not make an intensive correction order in respect of an offender unless it has obtained a
relevant assessment report in relation to the offender’. 41 However; the sentencing court is not
necessarily bound to the assessment report, 42 except in some identified circumstances. 43
Intriguingly, the content of the assessment is now markedly different to that of the original
framework. According to the regulations, the matters to be considered in the new ICO
assessment report include: risk of reoffending, factors relating to offending behaviour, factors
that could impact the offender’s ability to address their offending behaviour, the ability and
availability of resources to address these matters, conditions that could facilitate effective
Indigenous women have previously brought forth their concerns relating to domestic violence within
communities, but these have failed to be heard at key opportunities, such as during the RCIADIC. See Elena
Marchetti, Missing Subjects: Women and Gender in The Royal Commission Into Aboriginal Deaths in Custody
(Doctoral Thesis, Griffith University, 2005); Elena Marchetti, 'Policing Family Violence through the Use of
Australian Indigenous Sentencing Courts' (Paper presented at the Law & Society, 2007 Annual Meeting)
<http://ezproxy.uow.edu.au/login?url=http://search.ebscohost.com/login.aspx?direct=true&db=sih&AN=269851
06&site=eds-live>.
40
According to 2016-2017 statistics, the Family Domestic Violence (FDV) offender rate was nine times higher
among Aboriginal and Torres Strait Islander offenders (2,563 offenders per 100,000) than non-Indigenous
offenders (282 offenders per 100,000). See Australian Bureau of Statistics, 'EXPERIMENTAL FAMILY AND
DOMESTIC VIOLENCE STATISTICS' (2018) 4519.0 - Recorded Crime - Offenders, 2016-17
<https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4519.0~201617~Main%20Features~Experimental%20Family%20and%20Domestic%20Violence%20Statistics~16>.
41
Crimes (Sentencing Procedure) Act 1999 (NSW), s 17D(1).
42
Ibid s 69(2).
43
Ibid s 73A(3), s 69(2).
39
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supervision, suitability for community service work, offender’s previous responses to
community-based orders, and any additional matters. 44 The new assessment model is
significantly shorter than the assessment matters outlined in the original legislation. 45 While
some sections are generally overlapping, many matters discussed in the earlier assessment
model are absent from the new assessment reports. These now-absent matters included the
likelihood of the offender committing a domestic violence offence, 46 the suitability of the
offender’s accommodation, 47 whether or not the persons with whom the offender is likely to
reside are prepared to live in conformity with the order, 48 the risk of harm to any person the
offender may live with, 49 any substance dependence, 50 physical or mental health conditions
that could affect compliance, 51 self-harm risks, 52 effect on children living with the offender, 53
and whether the offender is homeless. 54 On one level, this leaner approach to the suitability
assessment will benefit Indigenous offenders, as it is less likely to exclude offenders on the
basis of their accommodation, drug use and physical and mental health issues. However, it is
important to note that just because these issues are not explicitly outlined in the new format, it
does not mean that they will not be weighed in the overall assessment by Community
Corrections. The broad nature of the new ICO assessment including the repeated use of the
wording ‘any factors’, being taken into account in relation to the offender’s offending
behaviour, 55 or their ability to address that offending behaviour, 56 is likely to encompass a

Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 12A(1)(a)-(h).
Crimes (Sentencing Procedure) Regulation 2010 (NSW), repealed s 14.
46
Ibid repealed s 14(1)(c) – although this is now arguably covered by the provisions in s 4A and s 4B of the Act,
which relate specifically to considering the appropriateness of non-custodial options for offenders being sentenced
for domestic violence offences.
47
Ibid repealed s 14(1)(d).
48
Ibid repealed s 14(1)(f).
49
Ibid repealed s 14(1)(g).
50
Ibid repealed s 14(1)(h).
51
Ibid repealed s 14(1)(i).
52
Ibid repealed s 14(1)(j).
53
Ibid repealed s 14(2).
54
Ibid repealed s 14(3).
55
Crimes (Sentencing Procedure) Regulation 2017 (NSW), s 12A(1)(b).
56
Ibid s 12A(1)(c).
44
45
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number of the factors explicitly referred to in the old assessment framework. In fact, it may
even provide further scope for the matters that Community Corrections could consider in
relation to an offender’s suitability. In addition, the fact that offenders are assessed on their
‘suitability for community service work’ 57 may still trigger some of the excluding elements of
the ICO framework, that were so pervasive in the original format, including discriminating
against offenders who have physical and mental disability or an age-based inability to engage
in physical work.

One arguably beneficial outcome of the new legislation is that some offenders that were
previously excluded from the ICO because their aggregate custodial sentence would be longer
than two years (the previous maximum period of an ICO) 58 may now be eligible to access the
order. The new legislation provides that offenders can now be referred for an ICO, if the
aggregate total of their term of imprisonment is three years or less. 59 However, ICOs are still
only available to offenders if their term of imprisonment for any single offence does not exceed
two years imprisonment. 60 As a result, this change essentially assists offenders with a number
of less-serious offences, but still provides little alternative for offenders with at least one more
serious offence. This is likely to negatively impact on Indigenous offenders’ due to their higher
prevalence of being charged with serious violence offences. 61

Beyond the eligibility and assessment criteria of the ICO, the order itself has changed
significantly as a result of this reform. Instead of being required to engage in a large number of
mandatory conditions, the offender must instead now agree to two standard conditions, that

Ibid 12A(1)(f).
Crimes (Sentencing Procedure) Act 1999 (NSW), repealed s 68.
59
Ibid s 68.
60
Ibid s 68(1).
61
Joy Wundersitz, 'Indigenous perpetrators of violence: Prevalence and risk factors for offending' (2010) 105
Australian Institute of Criminology: Research and Public Policy Series 1-129, ix.
57
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they ‘not commit any offence’ and they ‘submit to supervision by a community corrections
officer’. 62 In addition to this, the sentencing court must impose at least one 63 of the additional
conditions laid out in section 73A(2). 64 These include conditions such as home detention,
electronic monitoring, curfews, community service, rehabilitation programs, abstention
conditions, non-association conditions, and area/place restrictions. 65 Many of these conditions
are similar to those that were outlined in the original ICO, but notably, they are not all
mandatory and so this may promote more flexibility than was available in the original
framework. The sentencing court also has the option to not impose any additional conditions if
it is satisfied there are exceptional circumstances, 66 for which it needs to provide a written
record. 67 However, the sentencing court is also not limited to the imposition of the conditions
as outlined in s 73A(2), and can impose further conditions on the offender as it sees fit, 68
provided that those conditions are not inconsistent with the standard or additional conditions
in force. 69

So, considering these major changes to the ICO format, the question arises, will the findings of
this thesis remain relevant to Indigenous offenders’ experiences of the new ICO framework? I
would argue that they will. The complex needs and issues faced by Indigenous offenders that
were outlined in this study are unlikely to change significantly within the next few years, as
they are heavily influenced by historical factors. Despite all the changes to the ICO, many
aspects remain similar and as such are likely to produce comparable outcomes. The ICO
remains exclusive in its accessibility, so it is expected that it will continue excluding many

Crimes (Sentencing Procedure) Act 1999 (NSW), s 73(2).
Ibid s 73A(1).
64
Ibid s 73A(2).
65
Ibid s 73A(2)(a)-(h).
66
Ibid s 73A(1A).
67
Ibid s 73A(1B).
68
Ibid s 73B(1).
69
Ibid s 73B(2).
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Indigenous offenders who could have benefitted from a community-based sentence. While the
suitability assessment has changed significantly in its wording, I would argue that Community
Corrections are likely to still consider the same issues as previously outlined in the legislation,
such as accommodation, drug use, mental health and domestic violence offending. If anything,
the vague nature of the new assessment gives Community Corrections greater discretion in the
number and nature of factors which they may consider in their assessment. As the new
assessment provides little guidance, it is probable that traditional risk paradigms will continue
to be employed, perpetuating the exclusion of Indigenous offenders. Local resources also
maintain a role in the assessment, so offenders in remote areas, or with physical disabilities,
mental impairment/illness or higher needs will continue to encounter accessibility issues.
Despite the non-mandatory nature of community service in the new framework (instead,
existing only as an optional ‘additional condition’), suitability for community service remains
a consideration for ICO suitability, which could potentially impact on offenders with health
issues, or those who live in remote areas with no community service availability.

Even beyond the suitability process, once Indigenous offenders receive an ICO, the same issues
that were apparent within this research will remain present. Indigenous offenders will still
experience the same complex needs that are currently unaddressed by the ICO framework, such
as a lack of resources in their local area, lack of transport, inadequate housing options, drug
addiction, ill-health, low education and literacy, unemployment, child caring responsibilities
and poverty. Offenders will still be supervised by Community Corrections, and the issues of
lack of trust and poor communication are likely to continue to arise. None of the changes
elicited in the new ICO framework challenge or act to reconcile the settler-colonial relationship
between Indigenous offenders and the wider justice system, and so the issues inherent in this
dynamic are bound to continue within the new ICOs operation.
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One aspect of the new legislation that this thesis’s findings cannot necessarily inform, is the
potential impact on Indigenous offenders of the new ‘paramount’ consideration of community
safety. As this is an entirely new aspect of the ICO, the impact this consideration may have on
the accessibility of the ICO for Indigenous offenders is not readily apparent. However, given
the discussion on ‘risk’ that was presented in Chapter 7, I would argue that it is entirely possible
that this new consideration will act to strengthen the exclusion of Indigenous offenders from
the ICO.

Thus, while the new sentencing legislation clearly changes the nature of the ICO on a
superficial level, I would argue that these changes are unlikely to substantively improve ICO
outcomes for Indigenous offenders. As such, the question arises, how could non-custodial
sentencing options such as the ICO be changed to improve outcomes for Indigenous offenders?
In providing some potential answers to that question, this thesis draws primarily on the voices
of the Indigenous offenders and Indigenous stakeholders that participated in this research, as
they are the greatest sources of knowledge in relation to what would work for them and their
communities.

III

HOW CAN NON-CUSTODIAL SENTENCING OPTION

OUTCOMES BE IMPROVED FOR INDIGENOUS OFFENDERS?
When considering how non-custodial sentencing options such as the ICO can be improved, it
is integral to engage the voices of the Indigenous community. By failing to do this in the
original reform, this thesis has shown that the developed order was inherently incompatible
with Indigenous offenders, excluding many and setting the remainder ‘up to fail’. By instead
engaging the voices of the Indigenous community, especially offenders themselves, this section
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aims to provide an insight into what the community thinks could work for them in relation to
sentencing.

In this study, all offenders and stakeholders were asked key questions about what they thought
would provide for better sentencing options for their community, with the aim of reducing
reoffending and incarceration. The first question was ‘If you could create a community service
option for your community, what would it be?’ and the second was ‘If you could make an order
that would help to stop people in your community from committing more crime or being
imprisoned, what would it look like?’ The aim of these questions was to get offenders and
stakeholders thinking about what they thought would be a better system than the current ICO.
What would they like to see if funding or resources were not a barrier? If they could create
options for their Indigenous community, would they look similar to what exists, or entirely
different?

As the answers to these two questions were often similar or overlapping, they have been
summarised together below, in Table 8.2. This table outlines all the suggestions for improved
sentencing provided by the offenders (n=27, 96%) and stakeholders (n=20, 87%) who
answered, in order of commonality.
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Table 8.2

Participant suggestions for better sentencing and community service options

in the Indigenous community
SUGGESTION TYPE (ALL PARTICIPANTS)

NO.

Culture Work – including bush camping, men and women’s sheds, working with Elders,

14 (27%) 70

learning sacred sites, giving back to the community etc.
Youth-work – including mentoring, cultural youth-work, sports-based youth-work

12 (24%)

Healing centres – holistic family healing, incorporating culture, Elders, traditional

7 (14%)

punishments (shaming), Indigenous-run and facilitated with sustainable funding, Balund-a
(Tabulam) style program with availability for older offenders
Education Programs – both general and skill-building programs for employment, culturally

6 (12%)

appropriate, real qualifications for employment, used as an alternative to community service
Rehabilitation – More availability/accessibility, especially in remote regions, increase other

6 (12%)

drug and alcohol support in communities
Community Consultation – Involvement of Elders and Community to develop community

5 (10%)

sentencing options
Circle Sentencing – increased availability of culturally informed forum sentencing and

5 (10%)

conciliation
Cultural support person or Elders involved in the sentencing process and potential supervision

4 (8%)

(only by nomination of offender)
Housing Support

3 (6%)

More community service hours

2 (4%)

Holistic whole-of-family based sentencing options

2 (4%)

Increased reintegration services for offenders leaving prison

2 (4%)

Assistance with transport, or Community Corrections officers travelling to offenders

2 (4%)

Flexible case management and less mandatory aspects

2 (4%)

Training Camp – focus on healthier lifestyles

1 (2%)

New PCYC – More activities for kids in local areas

1 (2%)

Drug Court – more availability

1 (2%)

Cleaning Missions as a form of community service

1 (2%)

Defence Force Program for young people

1 (2%)

Greater focus on underlying causes of crime in sentencing

1 (2%)

Cultural competency training for Community Corrections workers

1 (2%)

Improved service navigation – uncovering underlying causes of offending

1 (2%)

Drug testing for Centrelink Benefits

1 (2%)

Counselling to address underlying causes of offending

1 (2%)

Shorter, intensive community service orders

1 (2%)

70
All percentages in this table are calculated in relation to the entire interview group (n=51), as the offender and
stakeholder suggestions have been merged.
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Across the participants, the most common suggestions were the use of culture work in
sentencing as a mode of rehabilitation, and secondly, the option of engaging in youth work, as
an opportunity to give back and share life lessons in the community. Both of these suggestions
primarily came from the offender participants, across all areas, and a variety of age groups. In
contrast, the most common suggestions for improved sentencing to emerge from the
stakeholders (and primarily Indigenous stakeholders) was the development of culturally
relevant, Indigenous-run healing-style centres, followed by an increase in education and skillbuilding opportunities. Youth work and culture work were also raised as suggestions,
exclusively by Indigenous stakeholders. So overall, what larger recommendations for
sentencing can be drawn from the data given by both the offenders and the stakeholders, when
also considered in light of the larger ICO analysis illustrated in this thesis and existing
literature?

A

Recommendations

While some of the recommendations outlined below could be seen as a complete departure
from the existing ICO format, I would argue that this is warranted by the comprehensive failure
of ICOs to meet the need of Indigenous offenders in NSW. Simply ‘Indigenising’ a few aspects
of the ICO, or attempting to make the existing elements ‘culturally appropriate’ while
maintaining the structure, is likely to result in relative failure. 71 As such, it is necessary to make
recommendations that may challenge existing structures of the criminal justice system, and
support Indigenous self-determination.

Cunneen and Tauri have both argued that the ‘Indigenisation’ of mainstream programs in the 1980s in settled
colonial states such as Australia, were largely unsuccessful. See Cunneen, above n 3, 9; Juan Tauri, 'Family Group
Conferencing: A Case Study of the Indigenisation of New Zealand’s Justice System ' (1998) 10(2) Current Issues
in Criminal Justice 168-182.
71
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1

Integrated cultural activities within sentencing or as a new form of sentencing

Both offenders and stakeholders recognised the importance of culture for Indigenous offenders.
Connecting offenders to culture was a way to connect them to Country, their own personal and
Tribe identities, to learn knowledge, stories and law-ways from their Elders and to pass on this
knowledge to future generations. Many offenders discussed wanting to ‘go out bush’ or go
‘camping’ as an option in sentencing, to sit around a fire and have a ‘yarn’ with their Elders.
While this might not be recognised as a valid form of ‘punishment’ within Western justice
systems, which prioritise punitive elements, 72 reconnecting with culture and traditional
knowledge has been recognised as an effective sentencing option for Indigenous offenders. 73
Even offenders with little cultural connection discussed the potential benefit of cultural work
in sentencing, as they felt that it could ‘change people’. Some offenders suggested:
Take them out camping, take ‘em out, teach ‘em, live on the land, how our ancestors used to live. You
know? ‘Cause we can’t forget about that. It’s losing us, we’re losing our culture ways now you know, all
the Elders, not enough Elders left around. Teach a young fella, you know? (KM(I)40+ICO)
So culture, yeah you know. You take them fishing, you know, go and learn some of their culture, some
of them they don’t even know their culture, you know? Some of them don’t even know their totem, you
know? (KM(I)40+ICOB#2).

Such activities could replace traditional community service (especially in areas where such
options are not available) or could be developed as stand-alone options as a culturallyappropriate custodial alternative. However; it is important to recognise the way such culture

Thalia Anthony, 'The punitive turn in post-colonial sentencing and the judicial will to civilise' (2011) 19(2)
Waikato Law Review: Taumauri 66-85.
73
A number of studies have recognised the value of strengthening Indigenous culture and traditional knowledge,
as a method of reintegrating offenders through community-based programs. See Harry Blagg and Thalia Anthony,
''If Those Old Women Catch You, You're Going To Cop It': Night Patrols, Indigenous Women, and Place Based
Sovereignty in Outback Australia' (2014) 8(1) African Journal of Criminology & Justice Studies 103-124; JG
Gaykamangu, 'Ngarra Law: Aboriginal Customary Law from Arnhem Land' (2012) 2(4) Northern Territory Law
Journal 236-248; R Wild and P Anderson, 'Ampe Akelyernemane Meke Mekarle: ‘Little Children are Sacred’'
(Northern Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse, Northern
Territory Government, 2007), 175-192.
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work happens, and the community’s role in such programs or options. Ownership and
development need to be in the control of local Indigenous communities, as importantly, a onesize-fits-all approach is unlikely to be successful. Instead, each local community would need
to create their own approach, suitable to their own cultural needs, land and community
dynamic. 74 The aim would be to decolonize the institution, via shifting control to Indigenous
communities and nations, as opposed to trying to ‘Indigenize’ existing justice structures. 75
Despite the fact that this recommendation argues for a level of flexibility, funding and local
autonomy not usually featured in the NSW sentencing system, given that the current system
has demonstrated itself to be incapable of meeting the complex and historically influenced
needs of Indigenous offenders, it is worth considering. 76 This would mean giving the reins of
some sentencing options to local community groups, who understand and usually have personal
knowledge about the individual offender, their local needs and resources. 77 In engaging such
approaches, there is a need to understand and distinguish between community-based and
community-owned initiatives, with this recommendation preferring the latter. While
community-based initiatives act to extend government-developed initiatives into a community
setting, utilising existing service delivery models, community-owned initiatives are ways of
Harry Blagg and Thalia Anthony have discussed the importance of Indigenous justice strategies being ‘owned’
and run by Indigenous communities, as otherwise the ‘postcolonial state’ will seek to appropriate or co-opt the
Indigenous strategy as a tool to reinforce the state’s agenda. This has happened in some cases among various night
patrols in the Northern Territory, where increased funding and resources for patrols from the government has
come with ‘strings attached for communities who are being forced to surrender local autonomy, or, what we prefer
to call ‘place-based sovereignty’.’ See Blagg and Anthony, above n 73, 104.
75
Thalia Anthony, '"They were treating me like a dog": The Colonial Continuum of State Harms Against
Indigenous Children in Detention in the Northern Territory, Australia' ' (2018) 7(2) State Crime 251-278, 267.
76
There are some examples of such an approach in Canada, wherein one Indigenous group (the People of the
Longhouse of Kahnawake Mohawk Nation) created a modernised yet traditional approach to criminal justice,
developed with reference to traditional laws/customs that supported the self-determination aims of the wider
community. See Jane Dickson-Gilmore, 'Finding the Ways of the Ancestors: Cultural Change and the Invention
of Tradition in the Development of Separate Legal Systems' (1992) 34 Canadian Journal of Criminology 479502.
77
Such approaches have support in recent ALRC reports. In Chapter 4, of the ALRC’s Pathways to Justice report,
it was recommended that both the Commonwealth and State and Territory governments support the establishment
of an independent justice reinvestment body (which would be overseen by an Indigenous Board), with the aim of
promoting reinvestment of resources from the criminal justice system into community-led, placed-based
initiatives that addressed the underlying and systemic factors associated with crime and incarceration. See
Australian Law Reform Commission, Pathways to Justice – An Inquiry into the Incarceration Rate of Aboriginal
and Torres Strait Islander Peoples, ALRC Report No 133 (2018), 392.
74
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doing justice business that are determined by the goals of the community, based on Indigenous
solutions and the extension of Indigenous control over justice outcomes. 78 Such cultural
approaches are not entirely unprecedented in Australia and have taken the form of night patrols
and justice groups. 79 Community-owned cultural sentencing approaches have also shown some
success in Canada, both in lowering reoffending and positively affecting addiction, through
dealing with underlying intergenerational trauma. 80 By developing a local community-owned
approach, specific offender needs are also more likely to be accommodated. In breaking down
the rigid approach adopted by orders such as the ICO and allowing the flexibility to adapt to
personal needs, community-owned cultural programs and options could assist in preventing
race-based and various other forms of intersectional discrimination.

2

Indigenous community consultation in sentencing policy development and reform

One of the key findings of this research was that policy-makers had failed to inform the ICO
regime with Indigenous perspectives. As a result, the ICO legislation was far from compatible
with the lived experiences of Indigenous offenders, and this was especially apparent to the
stakeholders (both Indigenous and non-Indigenous) within this research. One of their primary
suggestions for improving future sentencing options was greater consultation with the
Indigenous community (including the involvement of Elders and community leaders) in the
development of future sentence options that could impact Indigenous offenders. 81 By including
these voices in a significant, ongoing and decolonising dialogue, it is possible that future

Harry Blagg, 'A New Way of Doing Justice Business? Community Justice Mechanisms and Sustainable
Governance in Western Australia' (Background Paper 8) Law Reform Commission of Western Australia.
79
Blagg and Anthony, above n 73; Chris Cunneen, Conflict, politics and crime: Aboriginal communities and the
police (Allen & Unwin, 2001).
80
Ashley Hyatt, 'Healing Through Culture for Incarcerated Aboriginal People' (2019) 14(1) First Peoples Child
& Family Review 183-195, 188.
81
The need to consult Indigenous offenders in sentencing reform, particularly in relation to non-custodial
sentences, has previously been recognised in the RCIADIC, see Johnston, Royal Commission into Aboriginal
Deaths in Custody, The Government of the Commonwealth of Australia (1991), recommendations 104 and 111.
78
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sentencing options may provide better outcomes for Indigenous offenders and assist in
stemming the tide of increasing over-incarceration.

3

Youth work as a form of community service

Youth work was one of the most popularly suggested alternative forms of community service,
or sentence, raised by the offenders, and was also supported by Indigenous stakeholders.
Offenders wanted to work with Indigenous youth in mentoring roles, through cultural activities,
and/or through sporting opportunities. Many felt that they could positively influence young
people, moving them away from a criminal or drug-abuse pathway if they were given the
opportunity. Unfortunately, the strict provisions relating to working with children and young
people 82 means this has never been offered to any of the offenders in this research despite their
keen interest. At this point, there is little literature on programs engaging current or former
offenders in Australia in youth work or mentoring. 83 While there clearly are risks inherent in
such an endeavour, I would argue that it would be possible to mediate these through appropriate
safeguards, and the selection of suitable offenders (via a culturally-appropriate assessment
framework). The fact that nearly half of the offenders in this study raised this suggestion, shows
that it holds significance to Indigenous offenders. Some of the younger male offenders in the
study even discussed the benefits of this form of mentoring, stating:
Yeah ‘cause most of the kids in my area, they look up to me, like I walk past a little six-year old and they
say how are ya? Like I don’t know this kid, but you know what I mean, like it’s good in a way, like if
they ever have trouble, if I ever see them fighting or anything I pull ‘em up, I say listen it’s not the way

82
See the conditions outlined at the following website: Office of the Children's Guardian, Who needs a Working
With
Children
Check,
NSW
Government
<https://www.kidsguardian.nsw.gov.au/child-safeorganisations/working-with-children-check/employer/who-needs-a-working-with-children-check>.
83
No literature was found referring to Indigenous offenders in Australia engaging in youth work. Whether or not
this means such programs do not exist would require further research. However, a prior systemic review of
available literature on Indigenous mentoring (with non-offender mentors) indicates that even the general literature
in this area is minimal, therefore it may be that some programs exist, but no documents are publicly available. See
Roxanne Bainbridge et al, 'The quantity, quality and characteristics of Aboriginal and Torres Strait Islander
Australian mentoring literature: a systematic review' (2014) 14 BMC Public Health 1263.
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to go you know? Who am I to talk? I’m in here, I just love the little kids in the area ‘cause I can relate to
them and I know exactly where they’re coming from and I grew up in a bad home and, that’s something
I would do for community service, a hundred percent. (KM(I)20+ICOB)
With the older fellas there they can take the younger fellas under their wings, and like show them, like,
if you need help, I’ll take you under my wing. Just sort of, like, what us brothers doing here now in gaol.
When there’s a young fella coming in and they don’t have anyone to talk to, the older fellas come up and
say, what’s wrong with you Neph? -- If they can talk to you, say look Neph, I got you, me and you can
do it together, just I got ya. Talking him up, helping him see, giving him that confidence burst to say you
can do it. They’d be do it, they’d be good. (WM(I)18+ICOB)

Whether or not this interest in youth work is specific to Indigenous offenders, or is present
more widely among all offenders is not something this research considered. What is apparent
however, is that among the Indigenous participants in this research, youth mentoring was often
linked in with other aspects of Indigenous culture, such as the role of Elders, extended family
ties and kinship and cultural practices. As such, it may be worthwhile considering how the
potential for youth work, or mentoring, by Indigenous offenders to younger members of their
communities could potentially be tied in with other cultural programs, such as suggested in
Recommendation 1.

4

Healing Centres/Lodges – Whole family-based sentencing approaches

In conjunction with Recommendation 1 (the utilisation of community-driven cultural
programs/options in sentencing) this research supports the suggestions of several offenders and
Elders in this study, for the development of residential healing centres as a sentencing option
for Indigenous offenders. Though no offenders directly used the term ‘healing centres’ they
raised similar concepts such as whole-family healing, intensive residential-based programs, as
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well as the promotion of existing cultural residential programs, such as Balund-a in NSW. 84
Previous research in Indigenous community justice initiatives have recognised the positive
impact that culturally-appropriate treatments involving the input of families and communities
can have with drug and alcohol interventions. 85 Again, the utility of potential ‘healing centres’
would be limited to the extent of the control of such programs by the local community. What
such a program would look like is best described in the words of one of the Elder stakeholders
who suggested it:
If I was in Utopia, let’s pretend it exists, mate I would have special purpose properties where I’d build
culture into the people that offend and the people that are disconnected from their culture. Yetta
Dhinnakal does that in a roundabout way but they are still governed by mandatory programs that we have
to run under the program compendium of Corrective Services. But they get to do cultural stuff too, they
get to make artefacts, they get to do yarning circles you know? But this is outback, out the farm back of
Brewarrina. Yeah Yetta Dhinnakal, it’s a Correctional Centre for Kooris, but again, they are in custody,
they are not in the community. Where if I had properties around New South Wales that just dealt with
culture and built culture into guys that are disconnected or haven’t experienced it, then I think it would
go a long way, a long way to curb reoffending and offending in communities. ‘Cause you see, I believe
culture is the key that can unlock the doors to a better life for a lot of Aboriginal people in New South
Wales, Queensland, you know, Western Australia, you know it. The Territory. It’s because, we’ve been
forcibly disconnected from that in New South Wales particularly, it is part of, and contributed to, people
that are offending and offending within communities, ‘cause they are not going to be culturally
connected, they are not culturally safe, they are not aware. One of our systems in culture is respect and

While I did not have an opportunity to visit Balund-a as part of this research, several offenders mentioned
positive experiences with that program. While run by Corrective Services NSW, Balund-a appears to be a rare
example of a residentially based, culturally sensitive sentencing option for offenders in NSW. According to the
NSW Justice website, at Balund-a offenders ‘participate in structured programs within a culturally sensitive
framework. Programs address specific areas of risk to assist on improving life skills and reintegration into the
community, for example, cognitive based programs, drug and alcohol, anger management, education and
employability, domestic violence, parenting skills and living skills. Cultural activities include excursions to sacred
sites, music, dance and art. Elders employed by the program provide support and assist resident to recognise,
restore and value cultural links with their land and history.’ See Corrective Services NSW, Balund-a (Tabulam),
NSW Government
<https://www.correctiveservices.justice.nsw.gov.au/Pages/CorrectiveServices/Community%20Corrections/offen
der-management-in-the-community/balund-a_tabulam.aspx>.
85
Larissa Behrendt, Chris Cunneen and Terri Libesman, Indigenous legal relations in Australia (Oxford
University Press, 2009), 134.
84
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you know under that heading I guess, there is a lot of practices, you know, that you have to do that is
linked to culture and community. Like you know, respect your Elders I guess, respect you neighbour,
you know, those kind of things. If people had those respect systems built into them, they wouldn’t be out
in communities you know, taking other peoples stuff, they wouldn’t be thieving, because they’d respect
that person owns it. And it’s wrong if you take that. See we don’t, the other ones, we talk about culture
we have our systems, punishment systems around you know, ostracizing people, you know we don’t
spear people anymore, but we can ostracize them and turn your back on them if they’re disrespecting
community. (NM(I)E-CS)

This stakeholder is a respected leader in their community with a number of years of experience
working with Indigenous offenders in the Corrective Services system. Here, he recognised the
importance of cultural healing programs that were autonomous and focussed on Indigenous
systems of knowledge. Cunneen has described healing as ‘shifting the epistemological priority
given to Western understandings of crime and punishment’ and instead focussing on ‘interrelationality rather than individualism, and the importance of identity and culture in the process
of decolonisation’. 86 Linda Archibald discusses healing in terms of the personal and collective
process of dealing with the history of colonisation, including the loss of ‘culture, language,
land, resources, political autonomy, religious freedom, and, often personal autonomy’. 87 This
sentencing concept promotes structural justice for Indigenous communities, by vesting
authority within Indigenous self-governance and modes of belonging to Country. 88

Indigenous healing centres are not without precedent, as Indigenous healing lodges have been
utilised to reported success by some Indigenous communities in Canada, and as such, potential
models for NSW are available. Importantly, Canada has also developed a women-only healing
lodge (Okimmaw Ohci Healing Lodge), with the aim of addressing the intersectional needs of

Cunneen, above n 3, 15.
L Archibald, Decolonisation and Healing: Indigenous Experiences in the United States, New Zealand, Australia
and Greenland (Aboriginal Healing Foundation., 2006), 49.
88
Anthony, above n 75, 269.
86
87
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Indigenous women; an option that is certainly needed in NSW to address the unique position
of Indigenous female offenders. 89 Recent studies have also reinforced the importance of such
centres being both owned and operated by the local Indigenous community, with appropriate
levels of funding to build local capacity. 90 Without these safeguards, there is little to prevent
the government from imposing policies that undermine the Indigenous sovereignty of such
programs, to the detriment of the participants. 91

5

Culturally appropriate pre-sentence reports (‘Indigenous Experience Reports’)

As discussed in Chapter 2, 92 the Supreme Court of Canada has acknowledged the need for
information to be provided to the courts regarding an offender’s Indigenous experience, via a
‘Gladue’ report. These reports are prepared by Indigenous Canadian caseworkers who share
the same collective experience as the offender. 93 As discussed by Thalia Anthony, Lorana
Bartels and Anthony Hopkins, these reports are distinct from pre-sentence reports (produced
by Corrective Services):
Their fundamental purpose is to identify material facts which exist only by reason of the offender's
Aboriginality. The reports consider the systemic and background factors at play in the life of the offender,
together with available culturally-relevant sentencing options. … They explain offending behaviour
within the collective history of Aboriginal Canadians, highlighting the link between the individual and

Behrendt, Cunneen and Libesman, above n 85, 162. See also Lucy Jackson, 'Sentencing Indigenous Women
After Bugmy' (2015) 40(3) Alternative Law Journal 171-174, 174.
90
Cunneen has discussed the importance of healing approaches being Indigenous controlled in a manner consistent
with self-determination, as state-controlled offender programs often focus on narrowly defined ‘deficits’ and risk
models that discriminate against Indigenous people. Cunneen, above n 3, 17.
91
While the Aboriginal healing lodges in Canada have provided a number of purported benefits to their Indigenous
communities, recently there is evidence the country’s justice system policies are increasingly impinging on the
Indigenous community’s ability to operate the lodges effectively. The correctional system appears to be attempting
to claw back the independence of the Indigenous-owned healing lodges, through the development of their own,
correctional centre owned-and-operated, corporate lodges that are provided with superior funding to the
Indigenous-owned lodges. See Marianne O. Nielsen, 'Aboriginal healing lodges in Canada: still going strong?
Still worth implementing in the USA?' (2016) 48(2) The Journal of Legal Pluralism and Unofficial Law 322-345.
92
See Chapter 2, Part I, Section B.
93
Thalia Anthony, Lorana Bartels and Anthony Hopkins, 'Lessons Lost in Sentencing: Welding Individualised
Justice to Indigenous Justice' (2015) 39(1) Melbourne University Law Review 47-76, 58.
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collective experience. Furthermore, they explore options for healing and reform from the vantage point
of this collective experience. 94

However, within Australia there is currently very limited practice of submitting reports
prepared by Indigenous caseworkers who have awareness of the offender’s community
conditions. 95 Recently, the ALRC has suggested the incorporation of Gladue-style reports in
the criminal justice system, which they referred to as ‘Indigenous Experiences Reports’. 96
Recommendation 6-3 of the ALRC’s Pathways to Justice Report stated:
Recommendation 6–3 State and territory governments, in partnership with relevant Aboriginal and
Torres Strait Islander organisations and communities, should develop options for the presentation of
information about unique systemic and background factors that have an impact on Aboriginal and Torres
Strait Islander peoples in the courts of summary jurisdiction, including through Elders, community justice
groups, community profiles and other means. 97

As discussed in Chapters 6 and 7, Indigenous offenders’ experiences of community-based
sentencing options are highly affected by a number of underlying issues, many relating back to
areas of systemic disadvantage. Therefore, the implementation of Indigenous Experience
Reports may assist in informing the court of the background of each Indigenous offender, and
what aspects of their community-based order may need to be tailored to their particular needs.
Although it is important to recognise that such reports are likely to have limited impact on
Indigenous incarceration rates if they are not widely available (or mandated) and applied to the
sentencing of both minor and serious offences. 98
Ibid 58, also citing R v Ipeelee [2012] SCR 433 at [60].
Anthony, Bartels and Hopkins, above n 93, 70. In Queensland, Indigenous justice groups can make written and
oral submissions to the court (under Queensland state legislation) which provide information regarding the
offender’s relationship with their community, their cultural background and existing programs/services available.
However; these reports do not always get prepared as few community members are trained to prepare them and
the Indigenous justice groups are not active in all communities. See further discussion on this in Thalia Anthony
et al, 'Individualised Justice through Indigenous Community Reports in Sentencing' (2017) 26(3) Journal of
Judicial Administration 121-140.
96
Australian Law Reform Commission, above n 77, 214.
97
Ibid 214.
98
It is important to recognise that since the decision of R v Gladue [1999] 1 SCR 688 and the subsequent
development of the Gladue reports, Indigenous incarceration rates in Canada have actually increased. Some
scholars have linked this in part to a reticence by Courts to apply the Gladue principles to more serious offences
or to overturn Indigenous sentences on appeal that failed to produce a Gladue report in the original decision. See
94
95
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6

Education or skill-building alternatives for community service

A common suggestion from both offenders and stakeholders (Indigenous and non-Indigenous)
was the utilisation of education or skill-building programs as a form of community service.
Throughout the interviews, many offenders discussed wanting to develop skills in relation to
employment, while stakeholders discussed the importance of offenders getting ‘real
qualifications’, not merely tokenistic certificates without academic or employment value.
Stakeholders also highlighted the importance of culturally-appropriate education, noting that
without this, such opportunities do not work for Indigenous offenders. As such, it would be
worth investigating what Indigenous-run education opportunities for offenders in NSW have
previously indicated success, 99 and potentially look to imitating those models until local
communities can develop their own options, with appropriate resourcing for sustainable
implementation.

7

Increased Rehabilitation options in remote and regional areas

Both offenders and stakeholders recognised the need for greater access to residential
rehabilitation centres in NSW, where options are currently extremely limited. As discussed,
most offenders in this study had ongoing or previous drug addictions that severely affected
their ability to access or comply with community-based sentencing options such as the ICO.
Several offenders in this study discussed wanting to access residential rehabilitation at the time

Jonathan Rudin, ‘Addressing Aboriginal Overrepresentation Post-Gladue: A Realistic Assessment of How Social
Change Occurs’ (2009) 54(4) Criminal Law Quarterly 447; Kent Roach, ‘One Step Forward, Two Steps Back:
Gladue at Ten and in the Courts of Appeal’ (2009) 54(4) Criminal Law Quarterly 470.
99
One Elder stakeholder in the Nowra region discussed a program run several years ago that was focussed on
engaging young Indigenous offenders in TAFE studies, through a culturally-appropriate educational unit. This
program was apparently very successful, and students were engaging in the program and attending daily when the
funding was cut. As the young offenders were expected to immediately engage in the mainstream TAFE programs,
(which were not culturally-adapted), all of them dropped out and the Elder noted that all had subsequently had
further engagement in the criminal system. Examples such as this highlight the importance of appropriate,
sustainable resourcing for such programs in order for them to achieve positive outcomes.
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of being sentenced for an ICO, but had been denied the opportunity. While the reasons behind
this were not explored in-depth, the growing shortage of residential rehabilitation centre beds
across NSW and significant waiting times for treatment (especially in rural and remote regions)
were probable factors. 100

The possibility of ongoing funding of existing residential

rehabilitation centres, and the development of further rehabilitation centres, especially in
remote and regional areas, needs to be prioritised in order to address offender drug and alcohol
addiction, which was the most prominent underlying cause of offending and non-compliance
behaviour that emerged within this study.

IV

FINAL THOUGHTS

The over-incarceration of Indigenous people in Australia has been identified as a significant
problem for several decades. But despite calls for change from both the Indigenous and nonIndigenous community, the numbers only seem to be rising. This research gave me the
opportunity to meet with a number of Indigenous offenders in custody and each time was I
struck by their intelligence, kindness, and entirely wasted potential. Though many admitted to
engaging in criminal offending, these behaviours often appeared to be the culmination of a vast
number of complex, intersecting needs, originating from a history of intergenerational trauma
and genocide that remained unmet by local resources, or by subsequent criminal justice
interaction. 101

The Royal Australasian College of Physicians (RACP), 'RACP Submission to the NSW Parliamentary Inquiry
into the provision of drug rehabilitation services in regional, rural and remote New South Wales' (2017) 1-11 .
101
Various other scholars have made similar findings in their studies of the relationship between Indigenous
offending and Australia’s colonial history. See Blagg, above n 3; Cunneen, Conflict, politics and crime:
Aboriginal communities and the police, above n 79; Cunneen, 'Punishment: two decades of penal expansionism
and its effects on Indigenous imprisonment', above n 33; Cunneen et al, above n 13.
100
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The ICO was developed with the aim of providing a community-based alternative to custody,
but for many offenders in this study, it provided just another pathway to a final custodial
destination. For many, the suitability assessment created a barrier which they could not cross,
while for others the ICO framework and conditions were unachievable, leaving them feeling
as if they had been set-up to fail. Arguably they had, as this research has indicated that the ICO
was developed in the absence of Indigenous consultation and consideration. Ultimately, the
ICO framework examined in this thesis is reflective of the wider whiteness of the criminal
justice system in NSW. By perceiving the non-Indigenous experience as normal, neutral and
central, the ICO silenced the experiences of Indigenous people. In doing so, it perpetuated the
cycle of incarceration that grows stronger each year.

There is no simple solution to these issues, but this research has indicated that strengthening
Indigenous voices and ownership within sentencing reform is perhaps an appropriate starting
point. To do so would obviously challenge the inherent Eurocentric-focus 102 and ongoing
colonial power of the institutions that embody the justice system, such as the court system and
NSW Corrective Services and Community Corrections. But given their complete failure to
lower Indigenous incarceration rates, there has never been a better time to adopt a decolonising
approach to justice reform. It is only in doing so that NSW may be in a position to develop
truly accessible and effective custodial alternatives that meet the needs of Indigenous offenders
and provide a pathway out of the cycle of incarceration.

102
Harry Blagg et al, Systemic Racism as a Factor in the Over-representation of Aboriginal People in the Victorian
Criminal Justice System, Equal Opportunity Commission (2005), 7.
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APPENDIX 1: ICO Project Results Pamphlet for Community
Dissemination

The impact of Intensive Correction Orders
(ICOs) on Indigenous people in NSW
If you would like to know more about this research (including more detailed
findings) please contact the researcher - Fabienne Else at this email address:
fce292@uowmail.edu.au

Introduction
Intensive Correction Orders (‘ICOs’) are a sentencing option that has been available
in NSW since 2010. These orders were originally developed to provide an alternative
to full-time prison for offenders sentenced to a prison sentence of two years or less.
Offenders on ICOs are supervised by Community Corrections, and must comply with
a number of conditions, including community service. However, there has previously
been little research on how this order impacts on Indigenous people and whether it
helps the Indigenous community through providing a usable alternative to prison.

Research Project
In 2015, I started a PhD research project examining ICOs and how they impact upon
Indigenous people in NSW. In order to do this, in 2016-2017 I travelled around to areas
in NSW 1 and interviewed 28 Indigenous people with direct ICO experiences (both in
the community, and in prison), and 23 justice system stakeholders and service
providers. 2 These interviews resulted in the following findings.

Findings
This research found that Indigenous people are often ‘set-up to fail’ when they are
given an ICO. ICOs were not originally developed to meet the needs of Indigenous
communities and so they do not fit the complex lives and experiences of Indigenous
Wollongong, Nowra, Campbelltown, Kempsey, Macksville, Walgett, Dubbo, Coonamble.
Indigenous Field Workers, Court Workers and Magistrates, Corrective Services Employees,
Community Corrections Employees, Community Workers, Indigenous Elders.

1

2 Solicitors,
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offenders. As a result, Indigenous offenders are more likely to breach their ICO
conditions, and be placed in prison. This research found that Indigenous offenders
trying to engage with the ICO have a number of underlying needs and issues that
come into conflict with the mandatory ICO conditions.
Figure 1. NSW Indigenous offenders in needs/issues while engaging with ICOs
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The issues listed above make ICOs out of reach for many Indigenous people or make
it harder to successfully complete an ICO if they are given one. There are several key
points along the ‘ICO journey’ at which Indigenous people tend to be excluded from
the ICO, or have their ICO taken away. These include:
1. The Magistrate Assessment: When Indigenous offenders come before the Court
to be sentenced, they are often found unsuitable for an ICO by the Magistrate due
to failing previous non-custodial orders or being homeless.
2. Community Corrections Suitability Assessment: If an Indigenous offender is
sent for a suitability assessment, Community Corrections often finds them
unsuitable due to drug use, having a long criminal history, homelessness, disability,
being elderly/disabled or a lack of local community service options in their area.
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3. On the ICO in the community: When Indigenous offenders do receive an ICO to
serve in the community, they are commonly breached for drug use, reoffending,
failure to attend community service or mandatory reporting.
4. In prison trying to regain ICO: After Indigenous offenders lose their ICO due to
breaches and are placed in prison, they often have a very hard time getting their
ICO back and have difficulty understanding the appeals process. Their appeals are
often refused on the basis of prior failure to ‘engage’ with the order.
Recommendations:
Based on what the participants in this research said (including Indigenous people with
experiences of ICOs), this research developed the following recommendations to
improve community-based sentencing in NSW:
1. Integrated cultural activities within sentencing or as a new form of
sentencing - Indigenous communities should have the option of developing their
own forms of criminal sentencing, which include cultural activities or learning.
2. Indigenous community consultation in sentencing policy development and
reform – Indigenous communities and Elders should be brought in to consult on
all sentencing policy development, in order to ensure options are culturally
appropriate for Indigenous offenders.
3. Youth work as a form of community service – When appropriate, Indigenous
offenders should be able to engage in Indigenous youth-work (including cultural
activities) as part of their community service.
4. Healing Centres/Lodges, including whole family-based sentencing
approaches – Whole family, residential healing centres or lodges should be
developed for sentencing purposes, that incorporate principles of Indigenous
healing and culture. These centres/lodges should be owned/run by Indigenous
communities and sustainably funded by the Government.
5. Culturally appropriate pre-sentence reports (‘Indigenous Experience
Reports’) – Reports should be provided to the court during sentencing regarding
an Indigenous offenders experiences, including areas of systemic disadvantage,
and how these may have impacted upon their offending behaviours.
6. Education or skill-building alternatives for community service – There should
be a greater number of options for offenders doing community service – including
employable skill development and the attainment of relevant certificates and/or
educational opportunities.
7. Increased Rehabilitation options in remote and regional areas – A greater
number of residential rehabilitation centres should be opened or funded, especially
in rural and remote regions.
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APPENDIX 2: Offender and Non-Offender Interview
Participant Sub-Groups
1

Offender Sub-Groups

(a)

Indigenous offenders on ICOs (Code – ICO)

Indigenous offenders who were currently completing an ICO in the community were a primary
participant group in this research due to their first-hand experiences of being both Indigenous
and engaging with an ICO in their community.

(b)

Indigenous offenders in custody after breaching an ICO (Code – ICOB)

Indigenous offenders in custody as a result of breaching their ICO were the second primary
participant group, as the causes for the revocation of their ICO needed to be investigated in
order to assess how the ICOs were being implemented and whether or not they were meeting
Indigenous offender needs, or making compliance problematic.

(c)

Indigenous offenders in custody after being assessed unsuitable for an ICO (Code –

ICONS)
Indigenous offenders in custody as a result of being assessed as unsuitable for an ICO were
included as a participant group as their experiences engaging with the assessment process was
valuable in the overall context of how accessible ICOs were to Indigenous offenders.

(d)

Indigenous offenders in custody who have never been assessed but expressed an interest

in ICOs (Code – ICONA)
Indigenous offenders in custody who have never been offered the opportunity to access the
ICO as a sentencing option but expressed an interest in ICOs comprised a small participant
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group (n=2) in this research group. This group was included in the research, as accessibility
remains an important aspect of the overall analysis of ICOs and their impact on Indigenous
offenders and their communities. These offenders were also included in the research at the
direct suggestion of one of the members of the Indigenous Advisory Group, who felt their
comments were relevant to the Indigenous experience of over-incarceration.

2

Stakeholder Sub-Groups

(a)

Community Corrections employees (Code – CC)

Community Corrections employees (both Indigenous and non-Indigenous) were a primary
stakeholder sub-group, as they are the justice service providers who supervise ICOs in the
community, as well as conduct ICO suitability assessments and issue breaches to offenders. As
such, they have an in-depth knowledge about how ICOs meet (or fail to meet) the needs of their
Indigenous offender clients and what exclusion criteria may overtly affect them.

(b)

Corrective Services employees (Code – CS)

Corrective Services employees (both Indigenous and non-Indigenous) were a sub-group in this
research due to their engagement with Indigenous offenders who have breached their ICOs
through custodial supervision and program engagement. Some of these employees also run
rehabilitative programs that comprised part of the ICO framework for Indigenous offenders.

(c)

Indigenous Community Workers (Code – ICOMW)

Indigenous community workers were included as a sub-group within the research in order to
provide further illustration of the impact that ICOs were having on Indigenous offenders and
their communities in a wider community-based context. These community workers emerged
from a variety of Indigenous community programs.
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(d)

Legal Workers with experience representing or working with Indigenous offenders

applying for ICOs (Code – LW)
Solicitors with experiences of working with Indigenous offenders applying for ICOs were
included within the research in order to assist in discovering how accessible ICOs are at the
sentencing level. As solicitors often hold a gatekeeping role in informing their Indigenous
clients about ICOs as an option to apply for, they play an important part in relation to the
accessibility and the level of understanding of ICOs in the Indigenous community. Indigenous
legal fieldworkers were also included within this group, as they also play a role in engaging
with Indigenous offenders at the sentencing stage. Indigenous legal fieldworkers also hold a
valuable understanding of the local Indigenous communities in which they work, including the
relationship between Indigenous offenders and justice system.

(e)

Court Workers (Code – CW)

Magistrates and other court workers hold a critical position in relation to referring or approving
the referral of offenders for ICO assessment, and so were included in the research. Their
consideration of the sentencing needs of Indigenous offenders in the granting of ICOs is also
an important element of consideration in answering the first research question. In relation to
the Court context – it was limited to the local courts in this research, as this is where the
majority of ICOs are distributed. 1

In 2018, the number of ICOs handed out at the various court levels included: NSW Supreme Court – 0 ICOs,
NSW District Court – 328 ICOs, NSW Local Courts – 1844 ICOs. See Bureau of Crime Statistics and Research,
'New South Wales Criminal Court Statistics Jan 2014 - Dec 2018' (2018), Table 5A.
1
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(f)

Indigenous Elders (Code – E)

Indigenous Elders were included in this research as a result of their specialised knowledge of
Indigenous communities and their understanding of Indigenous offenders, their needs and the
way that ICOS may have affected Indigenous offenders in unforeseen, culturally-dependent
ways. Several Elders within the research held dual roles of Indigenous Elder and community
worker, corrective services employee or legal worker, and this was noted in their coding.
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APPENDIX 3: Non-Legally Trained Participant Information
Sheet

PARTICIPANT INFORMATION SHEET
TITLE: Indigenous offender and community experiences of NSW Intensive
Correction Orders.
PURPOSE OF THE RESEARCH
This is an invitation to be a part of a study being done by a PhD student at the
University of Wollongong. This research is looking at Intensive Correction
Orders (ICOs) and if they meet the needs of Indigenous offenders in four NSW
towns – Nowra, Campbelltown, Kempsey and Walgett, and the surrounding
areas. The research will also look at how ICOs affect Indigenous offenders
because of their age, gender and where they live.
SUPERVISING RESEARCHER
Prof Elena Marchetti
Professor of Law
School of Law
University of Wollongong
Ph: [redacted for publication]
Email: elenam@uow.edu.au

STUDENT RESEARCHER
Fabienne C. Else
Doctoral Student
School of Law
University of Wollongong
Ph: [redacted for publication]
Email: fce292@uowmail.edu.au

WHAT WILL YOU BE ASKED TO DO?
If you choose to be part of this, you will be asked to do a short (30-60 minutes)
face-to-face interview with the student researcher (Fabienne Else). The
interview may take place over the phone if a face-to-face interview cannot be
done. The location of the interview can be decided between you and Fabienne.
If you are currently in gaol, the interview will be done in a room at the gaol. You
can have a support person present if you want. If you want a support person but
don’t have any, then just ask Fabienne and she may be able to attend with a local
Elder or Aboriginal Client Service Officer who can be a support person for you.
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In these interviews, we will discuss how ICOs have impacted on you or other
people in your local community and if you think they meet the needs of
Indigenous offenders as a criminal sentence.
The interview will be a casual yarn and you can stop it at any time. The interview
will be recorded unless you tell Fabienne (or your support person) that you do
not want it recorded. The recordings will be copied out onto a computer by
Fabienne or a professional service and/or with the advice of an Aboriginal
consultant. No other person will be given access to the interview recording and
they will not be made public. The written interview will be looked at by Fabienne
and will be a part of the research on ICOs. Your interview will be de-identified
just after the interview, which means your name will not appear in the research.
Before any information from the research is published, your name and details
will be removed. You will remain anonymous (which means no one will know it
was you who was interviewed). If you change your mind about being part of the
research, you can ask for the information you gave to be removed from the
research in the month after the interview – all you need to do is contact
Fabienne or Elena Marchetti (contact details above) by phone or email.
POSSIBLE RISKS
This interview can take 30-60 minutes of your time, which could be inconvenient.
We may also talk about things that you find it hard or difficult to talk about, such
as being put in gaol. This may make you feel sad or angry.
If you feel bad at any time during the interview, you can stop doing it. If you feel
the need to talk to someone after the interview, because you feel sad or angry
or like you could hurt yourself, please contact Lifeline on the details below:

Lifeline

Phone: 13 11 14
Website: https://www.lifeline.org.au/Get-Help/
Remember – you can stop being part of the interview at any time. This will not
cause any problems with the researchers (Elena or Fabienne) or with the
University of Wollongong or Corrective Services. You have the right to stop at
any time.
FUNDING OF THE RESEARCH AND WHO IT MAY HELP
This research is not being funded by anyone except the University of
Wollongong. This research will be the first big study on how ICOs are affecting
Indigenous offenders and communities and will find out more about the
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sentencing needs of Indigenous offenders on community-based gaol sentences.
This may give more information to the government for when they make changes
to sentencing laws in the future. This may then lead to sentences that work
better for Indigenous offenders.
This research will be published in Fabienne’s PhD thesis, in academic journals
and may be used in submissions made to government bodies, such as the NSW
Sentencing Council.
CAUTION – MANDATORY REPORTING
Be aware that Fabienne or Elena may be forced to tell information to the Police
or Family and Community Services (FACS) if you tell us details of any criminal
offence that you have not been charged or convicted for before. If we think you
might hurt another person or if you tell us you ARE going to hurt another person
or yourself, we may also have to tell the Police or FACS. We also have to tell
FACS if we think any children are in danger.
If you really need advice about offences for which you have not been
apprehended, charged or convicted you are better off talking to the Aboriginal
Legal Service and only do it in general terms (because they also need to report
to the Police or FACS if a person or children are in danger). Their contact details
are:

Aboriginal Legal Service NSW/ACT Limited
Phone: 1800 765 767 or 02 8303 6600
Website: http://www.alsnswact.org.au/

COMPLAINTS
This study has been reviewed and approved by the NSW Corrective Services
Ethics Committee. It has also been reviewed and approved by the Human
Research Ethics Committee (Social Science, Humanities and Behavioural
Science) of the University of Wollongong. If you have any concerns or
complaints regarding the way this research has been done, you can contact the
UoW Ethics Officer on (02) 4221 3386 or email rso-ethics@uow.edu.au.
Thank you for being a part of this study.
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APPENDIX 4: Legally Trained Participant Information Sheet

PARTICIPANT INFORMATION SHEET
TITLE: Indigenous offender and community experiences of NSW Intensive Correction Orders.
PURPOSE OF THE RESEARCH
This is an invitation to participate in a study conducted by a PhD student at the University of
Wollongong. The purpose of the research is to investigate whether the Intensive Correction Order
(ICO) sentencing option is meeting the sentencing needs of Indigenous offenders in four NSW
localities – Nowra, Campbelltown, Kempsey and Walgett (and surrounding areas). The study will also
be assessing how ICOs affect Indigenous offenders in NSW according to age, gender and geography.
PRINCIPAL RESEARCHER
Prof Elena Marchetti
Professor of Law
School of Law
University of Wollongong
Ph: [redacted for publication]
Email: elenam@uow.edu.au

STUDENT RESEARCHER
Fabienne C. Else
Doctoral Student
School of Law
University of Wollongong
Ph: [redacted for publication]
Email: fce292@uowmail.edu.au

METHOD AND DEMANDS ON PARTICIPANTS
If you choose to be included, you will be asked to participate in brief (30-60 minute) face-to-face
interview with the student researcher (Fabienne Else). The interview may take place over the phone
if a face-to-face interview is not possible. The location of the interview can be decided between
yourself and the student researcher.
The aim of these interviews will be to discuss how ICOs have impacted upon your Indigenous offender
clients and to what degree you feel they reflect the sentencing needs of Indigenous offenders. There
will also be discussions about the structure of the ICO and what you think may need to be changed
or what you think would make a useful alternative to an ICO.
The interviews will be relatively informal discussions and you can withdraw at any time. These
interviews will be recorded (unless you tell the researcher you do not want the interview recorded)
and these recordings will be transcribed by the student researcher, a professional transcription service
and/or with the advice of an Aboriginal consultant. Your interview will be de-identified before it is
transcribed (which means your name will not appear and the person transcribing will not know who
you are). No other person will be given access to these recordings and they will not be made public.
The transcripts will then be analysed and the data evaluated by the student researcher.
All information identifying yourself, your family members, your friends or employers will be removed
from the data before it is published. You will remain anonymous in any reporting/publication of the
data, unless you expressly state to the investigators that you do not wish to remain anonymous. You
can withdraw your consent for your interview data to used within a month after the interview via
email or phone to the student researcher.
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POSSIBLE RISKS, INCONVENIENCES AND DISCOMFORTS
Apart from the 30-60 minutes of your time for the interview, we can foresee no risks for you. Your
involvement in the study is voluntary and you may withdraw your participation from the study at any
time and may also withdraw any data that you have provided. Refusal to participate in the study will
not affect any relationship you may have with the researchers, the University of Wollongong or NSW
Corrective Services.
FUNDING AND BENEFITS OF THE RESEARCH
This study is not attached to any major funding body. This research will be the first major study on
how ICOs are affecting Indigenous offenders and communities and will discover more about the
sentencing needs of Indigenous offenders on community-based custodial sentences. This will work to
inform future sentencing reform in this area and hopefully lead to sentencing options that better reflect
the needs of Indigenous offenders, so they can access and complete them more often and stay out of
custody. Findings from this study will be published in the principal investigators thesis, in relevant Law
or Law and Society journals and may also inform submissions made to government bodies, such as the
NSW Sentencing Council.
CAUTION – MANDATORY REPORTING
Please be advised that the investigators may be required or compelled to disclose information
(including notes and recordings) obtained in the study, and may have a duty to report to the police or
other appropriate authority, the details of any criminal offence disclosed in the interview, for which
you have not been previously apprehended, charged or convicted and/or any details of any actual or
perceived risk of harm or injury to you (including self-harm) or any third person. If you wish to discuss
offences for which you have not been apprehended, charged or convicted you should only do so if you
understand this caution, and only discuss such offences in general terms with a solicitor.
ETHICS REVIEW AND COMPLAINTS
This study has been reviewed and approved by the NSW Corrective Services Ethics Committee. It
has also been reviewed and approved by the Human Research Ethics Committee (Social Science,
Humanities and Behavioural Science) of the University of Wollongong. If you have any concerns or
complaints regarding the way this research has been conducted, you can contact the UoW Ethics
Officer on (02) 4221 3386 or email rso-ethics@uow.edu.au.
Thank you for your interest in this study.
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APPENDIX 5: Offender Consent Form

University of Wollongong
Project: Indigenous offender and community experiences of NSW
Intensive Correction Orders
Chief Researcher: Prof Elena Marchetti
Co-researcher: Fabienne Else
Co-researcher: Prof Stuart Thomas
I………………………………………..agree to participate in the research project that is
looking at ‘Indigenous offender and community experiences of NSW Intensive
Correction Orders’. This research will explore if Intensive Correction Orders (ICOs) are
meeting the needs of Indigenous offenders and communities in NSW. It will specifically
look at the sentencing needs of Indigenous offenders that result from gender, age and
geography and how (or if) ICOs meet those needs.
The study has been explained to me
I understand that the researcher will talk to me about my experiences in
relation to Intensive Correction Orders.
This will be audio-recorded but without my name on it.
I will have to talk to the researcher for about 30-60 minutes but I can stop
sooner if I want to.
I do not have to answer any questions if I do not want to.
I know that no-one will mind if I decide that I do not want to take part in the
study and it will not affect my management by Community Corrections or
CSNSW.
I can pull out of the study at any time.
The researchers have agreed not to tell anyone my name or any other
personal details.
If I have any questions about this study I can speak to the research team.
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I have read or have had read to me, this consent form.
I agree to let the data from this interview (without my name on it) be published
in the study findings.
I understand that if I discuss an offence for which I have not been charged or
convicted the researcher will be obliged to report it to the authorities.
If I have any further questions about the study I can contact Fabienne Else via
email at fce292@uowmail.edu.au
If I have any complaints about the way the way I was treated in the interview, I
can contact the Ethics Officer, Human Research Ethics Committee, Office of
Research, University of Wollongong on 4221 3386 or email rsoethics@uow.edu.au.
PARTICIPANT (signature)…………………………………………
DATE…………………………………………….
WITNESS (signature)……………………………………….

DATE………………………………………
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APPENDIX 6: General Participant Consent Form

CONSENT FORM FOR INTERVIEW PARTICIPANTS
RESEARCH TITLE: Indigenous offender and community experiences of NSW
Intensive Correction Orders
RESEARCHER: Fabienne C. Else
I understand that I am undertaking an interview with the researcher Fabienne Else, which will
be used as data in the study ‘Indigenous offender and community experiences of NSW
Intensive Correction Orders’. This research will explore if Intensive Correction Orders
(ICOs) are meeting the needs of Indigenous offenders and communities in NSW. It will
specifically look at the sentencing needs of Indigenous offenders that result from gender, age
and geography and how (or if) ICOs meet those needs.
I have been given information about this research and discussed the project with Fabienne
Else who is conducting this research as part of her Doctor of Philosophy (Law) supervised by
Prof Elena Marchetti and Prof Stuart Thomas at the University of Wollongong.
I have been advised of the potential risks and burdens associated with this research, which
include giving up 30-60 minutes of my time, and have had an opportunity to ask Fabienne Else
any questions I may have about the research and my participation.
I understand that my participation in this research is voluntary, I am free to refuse to
participate and I am free to withdraw from the research at any time. My refusal to participate
or withdrawal of consent will not affect my treatment in any way or my relationship with the
School of Law or my relationship with the researchers, the University of Wollongong or
Corrective Services NSW.
I understand and have been warned that the researchers may be obliged to inform appropriate
authorities if (before, during or after this interview) I disclose any offence for which I have not
previously been apprehended, prosecuted or convicted for.
If I have any enquiries about the research, I can contact Fabienne Else on [number redacted
for publication] or Elena Marchetti on [number redacted for publication] or if I have any
concerns or complaints regarding the way the research is or has been conducted, I can contact
the Ethics Officer, Human Research Ethics Committee, Office of Research, University of
Wollongong on 4221 3386 or email rso-ethics@uow.edu.au.
By signing below I am indicating my consent to (please tick):
Engaging in an interview with Fabienne Else about ICOs
Yes
No
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Allowing the interview to be recorded
Yes
No
Allowing my de-identified data to be published in research findings
Yes
No
I understand that the data collected from my participation will be used for purpose a PhD
thesis, journal articles, conference presentations, government submissions and pamphlets and
I consent for it to be used in that manner.
Signed ......................................................................

Date. ......./....../......

Name (please print) .......................................................................
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APPENDIX 7: Interview Data NVivo Coding Images
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APPENDIX 8: Documents Excluded from the ICO
Document Analysis
1. Post ICO enactment policy documents: This includes other documents (Reports etc.) that
emerged from government and quasi-governmental bodies since the implementation of the ICO
reform in 2010. This includes reports resulting from the Law Reform’s sentencing inquiry in
2012-2013 and the five-year ICO review report produced by the NSW Sentencing Council in
2016. As these texts emerged after the ICO was enacted in 2010, they could no longer affect
the original development of the ICO which was the focus of this document analysis.

2. 2007 Community Submissions on Periodic Detention: As these submissions (n=26) related
specifically to periodic detention, not ICOs, it was felt that they did not contribute overtly to
the analyses. Also, many of the concerns outlined in those submissions were covered in the
Review of Periodic Detention, 1 which was a document covered in the analyses.

3. 2013 Community Submissions to the NSW Law Reform Commission: This includes all
available public submissions (n=17) that were made in response to the NSW Law Reform
Commissions review of the Crimes (Sentencing Procedure) Act 1999 (NSW) and their
Questions Paper 6, 2 which explicitly dealt with the issue of ICOs. Question Paper 6 asked the
following questions in relation to ICOs:
Question 6.3
i. Are intensive correction orders operating as an effective alternative to
imprisonment?

NSW Sentencing Council, 'Review of Periodic Detention' (NSW Sentencing Council, 2007).
New South Wales Law Reform Commission, Sentencing Question Paper 6: Intermediate custodial sentencing
options (2012).
1
2
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ii. Are there cases where they could be used, but are not? If so what are the
barriers?
iii. Are there any improvements that could be made to the operation of intensive
correction orders? 3
There were many more submissions to the overall NSW Law Reform Commission, but only
17 explicitly referred to Question 6.3 Again, as these submissions were made after the
enactment of the original 2010 ICO legislation, they were not perceived to have affected the
original development of the ICO.

4. 2015 Community Submissions to the NSW Sentencing Council: This includes documents
(n=12) from the most recent public submission process regarding ICOs. These submissions
were provided as a result of the NSW Sentencing Council’s Review of Intensive Correction
Orders 4. This review was undertaken as a statutory requirement to review the ICO legislation
after 5 years, as per Section 73A of the Crimes (Sentencing Procedure) Act 1999 (NSW). As a
result of this requirement, the NSW Sentencing Council requested preliminary submissions to
be made by the public in late 2015. Similar to the previous calls for submissions, the bulk of
these submissions were made by legal service providers; however, as with the Law Reform
Commission submissions above, these submissions were made after the enactment of the
original 2010 ICO legislation and did not affect the ICO framework during the study. 5 As a
result they were excluded from the primary analyses.

Ibid 13.
NSW Sentencing Council, Current Projects, Review of Intensive Correction Orders, NSW Government (2016).
5
While these submissions may have made some impact on the subsequent ICO legislation, brought in, in 2018,
an analysis of the new Act is outside of the scope of this thesis, which focusses exclusively on the original NSW
ICO framework (2010-2018).
3
4
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APPENDIX 9: Interview Participant Outline
Table 1

Offender Participant Table

Region
Codes

Campbelltown
1. CF(I)30+ICO
2. CM(I)30+IC
ONS
3. CM(I)20+IC
ONS
4. CM(I)30+IC
ONS#2

Nowra
1. NM(I)40+ICO
2. NM(I)50+ICO
3. NM(I)40+ICONA
4. NM(I)20+ICONA
5. NM(I)30+ICOB
6. NM(I)50+ICONS

Walgett
1. WM(I)30+ICO
2. WM(I)18+ICO
3. WM(I)50+ICO
4. WM(I)20+ICOB
5. WM(I)30+ICOB
6. WF(I)40+ICOB
7. WM(I)18+ICOB

Total
28
offenders

Females = 1
Males = 3

Kempsey
1. KM(I)30+ICO
2. KM(I)40+ICO
3. KM(I)20+ICO
4. KM(I)20+ICOB
5. KM(I)30+ICOB
6. KM(I)20+ICOB#2
7. KM(I)40+ICOB
8. KM(I)40+ICOB#2
9. KM(I)20+ICONS
10. KM(I)20+ICONS#
2
11. KM(I)30+ICONS
Females = 0
Males = 11

Male to
Female
Ratio

Females = 0
Males = 6

Females =1
Males = 6

18+ = 0
20+ = 1
30+ = 3
40+ = 0
50+ = 0

18+ = 0
20+ = 5
30+ = 3
40+ = 3
50+ =0

18+ = 0
20+ = 1
30+ = 1
40+ = 2
50+ =2

18+ = 2
20+ = 1
30+ = 2
40+ = 1
50+ =1

Females
=2
Males =
26
18+ = 2
20+ = 8
30+ = 9
40+ = 6
50+ =3

Age
Range

Table 2
Region
Participant
Codes

Stakeholder Participant Table
Kempsey
1. K(NI)LW
2. KM(I)CS
3. KF(NI)CS
4. KF(I)E-CS
5. KM(I)EICOMW
6. KF(I)ICOMW
Females = 3
Males = 2
Unidentified = 1

Nowra
1. N(NI)LW
2. NF(NI)CC
3. NF(NI)CC#2
4. NM(I)E-CS
5. NF(I)E-LW
6. NM(I)E-LW
7. N(NI)CW
Females = 3
Males = 2
Unidentified = 2

Walgett
1. W(NI)LW
2. WF(NI)CC
3. WM(NI)CC
4. WF(NI)C

Total
23 Stakeholders

Male to
Female
Ratio

Campbelltown
1. C(NI)LW
2. C(NI)LW#
2
3. C(I)LW
4. CF(NI)CC
5. C(I)CW
6. C(I)CW#2
Females = 1
Males = 0
Unidentified = 5

Females = 2
Males = 1
Unidentified = 1

Females = 9
Males = 5
Unidentified = 9

Indigenous
to NonIndigenous

Indigenous = 3
Non-Indigenous
=3

Indigenous = 4
Non-Indigenous = 2

Indigenous = 3
Non-Indigenous = 4

Indigenous = 0
Non-Indigenous
=4

Indigenous = 10
Non-Indigenous
=13
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Table 3

Offender Codes/Description

Code
CF(I)30+ICO

Number
1.

KM(I)20+ICO
KM(I)30+ICO
KM(I)40+ICO
NM(I)40+ICO
NM(I)50+ICO
WM(I)18+ICO
WM(I)30+ICO
WM(I)50+ICO
KM(1)20+ICOB
KM(I)20+ICOB#2
KM(I)30+ICOB
KM(I)40+ICOB
KM(I)40+ICOB#2
NM(I)30+ICOB
WM(I)18+ICOB
WM(I)20+ICOB
WM(I)30+ICOB
WF(I)40+ICOB
CM(I)20+ICONS

2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

CM(I)30+ICONS

21.

CM(I)30+ICONS#2

22.

KM(I)20+ICONS

23.

KM(I)20+ICONS#2

24.

KM(I)30+ICONS

25.

NM(I)50+ICONS
NM(I)20+ICONA
NM(I)40+ICONA

26.
27.
28.

Table 4
Code
C(I)CW
C(I)CW#2
N(NI)CW
W(NI)CW
C(I)LW
C(NI)LW
C(NI)LW#2
K(NI)LW
N(NI)LW
NF(I)E/LW
NM(I)E/LW
W(NI)LW
CF(NI)CC

Description
Campbelltown – Female – Indigenous - 30-39 years old – On ICO in
community
Kempsey – Male – Indigenous - 20-29 years old – On ICO in community
Kempsey – Male – Indigenous - 30-39 years old – On ICO in community
Kempsey – Male – Indigenous - 40-49 years old – On ICO in community
Nowra – Male – Indigenous - 40-49 years old – On ICO in community
Nowra – Male – Indigenous - 50-59 years old – On ICO in community
Walgett – Male – Indigenous - 18-19 years old – On ICO in community
Walgett – Male – Indigenous - 30-39 years old – On ICO in community
Walgett – Male – Indigenous - 50-59 years old – On ICO in community
Kempsey – Male – Indigenous - 20-29 years old – ICO breached and revoked
Kempsey – Male – Indigenous - 20-29 years old – ICO breached and revoked
Kempsey – Male – Indigenous - 30-39 years old – ICO breached and revoked
Kempsey – Male – Indigenous - 40-49 years old – ICO breached and revoked
Kempsey – Male – Indigenous - 40-49 years old – ICO breached and revoked
Nowra – Male – Indigenous - 30-39 years old – ICO breached and revoked
Walgett – Male – Indigenous - 18-19 years old – ICO breached and revoked
Walgett – Male – Indigenous - 20-29 years old – ICO breached and revoked
Walgett – Male – Indigenous - 30-39 years old – ICO breached and revoked
Walgett – Female – Indigenous - 40-49 years old – ICO breached and revoked
Campbelltown – Male – Indigenous - 20-29 years old – Assessed as unsuitable
for ICO
Campbelltown – Male – Indigenous - 30-39 years old – Assessed as unsuitable
for ICO
Campbelltown – Male – Indigenous - 30-39 years old – Assessed as unsuitable
for ICO
Kempsey – Male – Indigenous - 20-29 years old – Assessed as unsuitable for
ICO
Kempsey – Male – Indigenous - 20-29 years old – Assessed as unsuitable for
ICO
Kempsey – Male – Indigenous - 30-39 years old – Assessed as unsuitable for
ICO
Nowra – Male – Indigenous - 50-59 years old – Assessed as unsuitable for ICO
Nowra – Male – Indigenous - 20-29 years old – Never assessed for an ICO
Nowra – Male – Indigenous - 40-49 years old –Never assessed for an ICO

Stakeholder Codes/Description
Number
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Description
Campbelltown – Indigenous – Court Worker
Campbelltown – Indigenous – Court Worker
Nowra – Non-Indigenous – Court Worker
Walgett – Non-Indigenous – Court Worker
Campbelltown – Indigenous – Legal Worker
Campbelltown – Non-Indigenous – Legal Worker
Campbelltown – Non-Indigenous – Legal Worker
Kempsey – Non-Indigenous – Legal Worker
Nowra – Non-Indigenous – Legal Worker
Nowra – Female – Indigenous – Elder – Legal Worker
Nowra – Male – Indigenous – Elder – Legal Worker
Walgett – Non-Indigenous – Legal Worker
Campbelltown – Female – Non-Indigenous – Community Corrections
Employee
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NF(NI)CC
NF(NI)CC#2
WF(NI)CC
WM(NI)CC
KF(NI)CS
KF(I)E/CS
KM(I)CS
NM(I)E/CS
KF(I)ICOMW
KM(I)E/ICOMW

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

Nowra – Female – Non-Indigenous – Community Corrections Employee
Nowra – Female – Non-Indigenous – Community Corrections Employee
Walgett – Female – Non-Indigenous – Community Corrections Employee
Walgett – Male – Non-Indigenous – Community Corrections Employee
Kempsey – Female – Non-Indigenous – Corrective Services Employee
Kempsey – Female – Indigenous – Elder – Corrective Services Employee
Kempsey – Male – Indigenous – Corrective Services Employee
Nowra – Male – Indigenous – Elder – Corrective Services Employee
Kempsey – Female – Indigenous – Indigenous Community Worker
Kempsey – Male – Indigenous – Indigenous Community Worker
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APPENDIX 10: Document Analysis NVivo Coding Images
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